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JAMES WILSON, NATION-BUILDER 
By Lucien HucH ALEXANDER! 


F but one man in all our history can it No man, certainly no American citizen, 
be said that his hand was on the | more than a century after his death has 
Declaration, his spirit in our Constitution, | received such a spontaneous tribute of 
and his intellect in the decrees of the | respect and veneration as was paid him 
nation’s highest court. Yet this man, | during the three days of last November, 
James Wilson, the friend of Washington, of | commencing on November 20th, at Edenton, 
Franklin and of Hamilton, warrior, patriot. | North Carolina, with the disinterment of 
statesman and jurist, publicist, political | his remains from their resting place at the 
scientist and orator of luminous mind and | side of his friend and colleague on the 
unrivalled learning, constitution-maker and | Bench of the Supreme Court of the United 
nation-builder, as a result of one of those | States, Justice James Iredell, at whose 
strange periodic cataclysms in the political | home he died. At the peaceful Iredeil- 
thought of our people on great fundamental | Johnston family grave-yard on the ‘‘ Hays” 
questions of national policy, was swept | plantation gathered Chief Justice Clark and 
from popular view at his death, in 1798, | other distinguished sons of North Carolina 
by the great wave of anti-federalism which | with representatives of Pennsylvania headed 
was then gathering force, and which so | by Major-General Gobin, the highest officer 
shortly afterwards engulfed the nation. For | of the Pennsylvania militia, which Wilson 
more than a century, except by the deepest | himself once commanded. After brief but 
students of our law and history, he was | impressive ceremonies, including prayer by 
forgotten; but the great principles of re- | the Reverend Dr. Drane, addresses by 
publican government, which he personified | General Gobin and the Lieutenant-Governor 
and which he had been so potent a power in | of North Carolina, and the reading of Penn- 
crystallizing into concrete form in the Con- | sylvania’s request for the body, signed by 
stitution, stood immovable through the | Governor Pennypacker, Chief Justice Mit- 
storm and stress, the shock and clash, of | chell, United States Senators Knox and 
political warfare, which not only hurled | Penrose, the Mayor of Philadelphia, the 
popular heroes from their pedestals, but | Chancellor of the Law Association of Phila- 
finally plunged the Republic into the | delphia, the Provost of the University of 
greatest civil war of any nation or time; | Pennsylvania and other representative citi- 
and now, from the shades of popular obli- | zens, including the executors of Wilson’s 
vion, after three generations of neglect, | last surviving descendant, and of the reply 
James Wilson is emerging luminous and | thereto by Hon. John G. Wood, owner of 
transcendent. the ‘‘Hays’’ plantation, the remains, cov- 
ii <ieiaeiiil ii aah i ‘ ered by a thirteen stars flag, were trans- 
jonograph will be biographic, and not | ferred to a special train and conveyed to 
propagandic, as was the author sarticle sub nomine, | MesSclie Visioinl h si 
James Wilson, Patriot, and the Wilson Doctrine’’ | Ortolk, iriginia, the nearest seaport, 
in the 1906 mid November issue of The North | under escort of the Pennsylvania and North 
| Carolina parties, the latter including the 





American Review. 
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Chief Justice and Lieutenant-Governor, the 
president of the state Historical Society and 


delegations from the societies of the Cin- | 
| States was placed upon the coffin and this 


cinnati and Sons of the Revolution. 
At Norfolk, the remains, in a severely plain 
but massive cedar coffin of colonial design, 


provided by the Saint Andrews Society of | 


Philadelphia, were received by Captain 


Fechteler, U: S. N., commanding the United | 


States man-of-war, Dubuque, under orders 
from the Navy Department to convey the 
body of General Wilson to Philadelphia, 
according it all the honors of his rank. As 
blue jackets of the United States Navy 
carried the coffin on board the U.S.S. 
Dubuque, the flag was half-masted, the 
bugle call sounded, and a major-general’s 
salute of thirteen guns fired, the United 
States marines attached to the man-of-war 
being drawn up in line and presenting 
arms. The remains lay in state on the 
main deck covered by a Union Jack, under 
guard by marines until their arrival at 
Philadelphia. As the Dubuque sailed from 
Norfolk, every man-of-war in the harbor 
half-masted its flag, and the forts fired a 
major-general’s salute. The saluting was 
repeated as the Dubuque passed the fortifi- 
cations on the Delaware, and as the body 


state at the sacred spot where Wilson, liv- 
ing, had achieved his greatest triumphs. 
A wreath from the President of the United 


with a thirteen stars flag from the Pennsyl- 
vania Society of the Sons of the Revolution 
was buried with the body. 

On November 22, at 1.30 P.M., the body, 
guarded by the City Troop, was escorted 
from Independence Hall to Christ Church 
by an imposing procession. The coffin, 
which was carried according to an old time 
custom, was followed on foot by the venerable 
Chief Justice of the United States, Hon. 


| Melville W. Fuller and Associate Justices 


White, Holmes and Day, by the then 
Attorney-General of the United States, now 
Mr. Justice Moody, and other high federal 
and state officials, including representatives 
of the Congress, also by a delegation from 
the American Bar Association, headed by 
its president, Hon. Alton B. Parker, the 
last nominee of the Democratic party for 
the presidency, and by Hon. Joseph H. 
Choate, the last American Ambassador to 


| Great Britain, by Dr. S. Weir Mitchell, who 


was the author of the movement to bring 
Wilson’s body home to Pennsylvania, and 


| who had himself some years before gone to 


was brought ashore at Philadelphia, the | 


Dubuque again fired thirteen minute guns, 
and an Italian battleship lying in the har- 
bor, as a mark of respect to James Wilson 
and the nation which was honoring his 
memory, half-masted its flag. The bell at 
Independence Hall at once began to toll, 
and so continued until the burial. 

On landing, the remains were met by 
the Governor of Pennsylvania, Admiral 
Craig of the United States Navy, Colonel 
Dickinson, commander of the marines at 
League Island Navy Yard, representatives 
of the municipal government, as well as by 
thousands of citizens. A _ battalion of 
United States marines served as a guard 
of honor to Independence Hall to which 
place the coffin was carried by blue jackets 
of the navy; and there the remains lay in 


North Carolina and located the grave, also 
by delegations from the Pennsylvania Bar 
Association, the Bar Association of the 
city of New York, the Law Association of 
Philadelphia, the Wilson Law Club of the 
University of Pennsylvania, etc., by the 
color guard of the Sons of the Revolution 
with their flags and banners, and represen- 
tatives of virtually all patriotic societies in 
Pennsylvania. At the tomb of Benjamin 
Franklin, Wilson’s friend and collaborator, 
the cortege halted in silence for an instant. 
At Christ Church the procession entered 
through the tower room, and with stately 
tread moved up the aisle as ‘‘My Country 
‘tis of Thee’’ was sung as a processional. 
The Chief Justice and Associate Justices of 
the Supreme Court of the United States 
sat in the pew occupied by Washington in 
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the days when Philadelphia was the nation’s | eral and state Bench and Bar, as well as 


capital. No more intellectual audience ever | by the delegates of the patriotic societies, 


gathered in America nor was ever a greater | 
galaxy of speakers assembled on one occa- | 


sion — all had come to pay their homage 
and voice their tributes to the immortal 
patriot whose intellect, more than that of 
any other one man, over a century before had 
put in motion, under Divine guidance, the 
forces which have ever since shaped the 
destinies of the nation. After religious 
services had been conducted by Bishop 
Mackay-Smith, tributes were delivered from 
the chancel by the following: 

Governor Pennypacker, for the Common- 
wealth of Pennsylvania; Samuel Dickson, 
Esq., for the Bar of Pennsylvania; Dean 
William Draper Lewis, for the University 
of Pennsylvania; S. Wier Mitchell, M.D., 
LL.D., for American Literature; Andrew 
Carnegie, LL.D., for Scotch-American citi- 
zenship; President of the American Bar 
Association, Hon. Alton B. Parker, for the 
American Bar; Senator Philander C. Knox, 
for the Congress; Mr. Justice White, of the 


Supreme Court of the United States, for | 


the Judiciary; Attorney-General of the 
United States, Hon. William H. Moody, for 
the nation, and who had been selected by 
the President to represent the Executive 
Department of the government. The ora- 
tion was delivered by Hon. Hampton L. 
Carson, the Attorney-General of Pennsyl- 
vania and historian of the Supreme Court 
of the United States. 

The speakers without exception rose to 
the full measure of this the most patriotic 
ceremony within the memory of any now 
living, and which in impressive simplicity 
and dignity has probably never been 
equalled anywhere. At the conclusion of 
the memorial services the body, escorted 
by the officers of the City Troop, which 
organization in 1779 at the Fort Wilson 
riot saved Wilson’s life, and followed by 
the Chief Justice and Associate Justices of 
the United States, by the Governor and 
Chief Justice of Pennsylvania and by fed- 


including the Colonial Dames of America 
and the Daughters of the Revolution, and 


| surrounded by the color guard of the Sons 


| patriots. 





of the Revolution, passed for the last time 
through the portals of Christ Church where, 
living, Wilson had worshiped, as the strains 
of Kipling’s recessional rang through the 
the old church — “Lest we forget, lest we 
forget.” The interment was immediately 
effected in the same grave with Wilson’s 
wife, close to the south wall of the edifice 
—‘‘the Westminster Abbey of America,” 
and near the tombs of other revolutionary 
Thus was James Wilson, the ris- 
ing prophet of a new dynasty of constitu- 
tion interpreters, after more than a century 
of neglect, brought to his own, his ashes 
were buried; but he was resurrected, and 
none can doubt but that his spirit and 
doctrine will ever live as an all potent force 
in our future national life. 


“‘ That man is more than clod, is more than cell, 
This solemn tread, this throng of crowding 
great 
This stirring pomp and pageantry of State, 
With boom of gun and long toll of the bell, 
Proclaim! How slight the sting of death! 
The knell 
That echoes at some lonely churchyard gate, 
Neither the clay disturbs, nor thoughts elate, 
That, from the very grave, rush forth to tell 
To generations of the sons of men 
The truths that free, that glorious things in- 
spire; 
Our heritage thus saved from fall of night! 
Oh, wondrous immortality! The pen 
Hath written, and the words, a kindling fire, 
Beacon the people’s path in living light.’ 
1 These lines entitled 
‘*On the Re-burial of a Signer of the Declaration 
of Independence, JAMES WILSON. 
Christ Church, Philadelphia, November 22, 1906,” 
were penned by Mr. Harvey M. Watts of Phila- 
delphia, after attending the Wilson Memorial Ser- 
vices and witnessing the procession and other 
functions incident to Wilson’s re-burial, and he 
has kindly consented to their publication for the 
first time in THE GREEN Bac. 
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Although a warrior of the Revolution, 
James Wilson’s civil services have over- 
shadowed every other feature of his life, 
and the historian of the future must record 
that more than any of his compatriots, 
more than Washington, Franklin, Madison, 
or even Hamilton, his intellect shaped the 
destinies of the nation in those crisal forma- 
tive years of the Republic. 

Theodore! Roosevelt, since the days of 
James Madison, the most fertile of all our 
presidents in initiative power, delving back 
through the pages of history, has recognized 
in James Wilson the great constitution- 
maker and interpreter, and in these words 
acclaims his own appreciation of his worth: 


“T cannot do better than base my theory 
of governmental action upon the words and 
deeds of one of Pennsylvania’s greatest 
sons, Justice James Wilson.” 


And it is indeed upon a solid foundation 
of constructive achievement, that James 
Wilson’s fame rests. An adopted son of 
Pennsylvania and America, he, the sturdy 
scion of the clans of Scotland, stands as 
the Old World’s most able, potent, and 
powerful contribution to American freedom 
and world-wide civil liberty. 

Born of godly parentage, on the 14th 
of September, 1742, in or near St. An- 
drew’s, Scotland, the ancient capital of the 
Pictish kingdom, it was but natural that 
the civil conditions then dominating Scot- 
land should have had a marked influence 
upon the development of his character. 
The Scottish Reformation had already made 
its impress upon the religious life of the 
people; and Wilson was reared and grew to 
manhood amid those stirring scenes follow- 
ing the Jacobite rebellion of 1745-46, 
which resulted in the arbitrary suppression 
under form of law, not only of many High- 
land customs dear to the people, but of 
the Highland language itself, and in the 
conversion by the nobility of the lands into 
sheep walks and deer parks, thereby com- 
pelling migration, unless the farmers were 








willing to remain as tenants at will under 
oppressive conditions. 

Of his parentage, at the present time 
little is positively known, but a careful ex- 
amination by his future biographers of the 
but partially explored and widely scattered 
wealth of manuscripts, will mo doubt lead 
to more extended information. Letters 
from his widowed mother, Aleson Landale 
Wilson, who never crossed to the New 
World, indicate that his parents had edu- 
cated him with a view to the ministry, and 
they also evidence her religious fervor and 
deep interest in the welfare of her son. His 
own filial devotion never ceased, and he 
continued to aid in her support, even when 
he himself was in dire financial straits. 

There is at present a slight though non- 
presumptive doubt in the mind of the 
writer as to whether James Wilson’s father 
was one James Wilson, of whom we have 
but scant information, or Alexander Wilson, 
the distinguished Professor of Astronomy at 
the University of Glasgow, for both had 
sons at Glasgow named James Wilson about 
the time the American James Wilson was a 
student there. The James Wilson, Sr., re- 
ferred to was not a resident of St. Andrews, 
but of Douglas Parish in the County of 
Clydesdale; and all the probabilities indi- 
cate that the father of James Wilson, the 
American patriot, was Professor Alexander 
Wilson who was located at St. Andrews at the 
time of the birth there of the American James 
Wilson in 1742. This Alexander Wilson was 
born at St. Andrews in 1714, his father 
being Patrick Wilson, the town clerk; and 
it was from St. Andrews University he was 
graduated in 1733 with the degree of M.A., 
also receiving from it in 1772 the honorary 
degree of M.D. Shortly prior to 1760, he 
engaged in business in_Glasgow and in the 
latter year became the first professor of 
astronomy in its University. He had a 
deep philosophic mind and materially ad- 
vanced the science of astronomy; indeed it 
was he who in 1769 made the celebrated 
discovery regarding solar spots and was the 
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first to demonstrate the now accepted theory 
concerning them, an account of which ap- 
peared in “The Philosophical Transac- 
tions” of the Royal Society of London in 
1774. He was also an author of a number 
of philosophical and scientific pamphlets, 
and died at Edinburgh on October 18, 1786. 
His second son was named James Wilson. 

In November, 1757, our James Wilson, 
then fifteen years of age, matriculated at 
the ancient University of St. Andrews, even 
then hoary with more than three centuries 
of learning. He there, in competition with 
nine other applicants, gained one of the 
four vacant bursaries; but he soon after 
entered the University of Glasgow, and 
from thence went to the University of 
Edinburgh, where he came in contact with 
four of the greatest minds in Scotland. 
Here he was thrown in close association 
with James Watt, of steam engine fame, 
who in 1762 had made his historic experi- 
ments with the Newcomen engine, and there 
also in 1763 he was under the celebrated 
Dr. Hugh Blair, the Regius Professor of 
rhetoric, and in 1765 he took the course in 
logic under Professor John Stevenson, as 
well as one in moral philosophy under the 
no less distinguished Professor Adam Fer- 
guson, — “Fighting Ferguson,” who in 1745 
was chaplain of the famous “‘ Black Watch”’ 
regiment. Dr. Ferguson was himself a St. 
Andrews man of profound learning and of 
great mental and physical vigor; Sir William 
Hamilton described his ethical teaching as 
an inculcation ‘“‘in a great measure of the 
need of the warrior spirit in the moral life.’’ 
In 1761 he published a pamphlet on the 
importance of a Scotch militia, and in 1762 
organized a club, since historic, to aid in the 
establishment of the militia. Such in part 
was the environment and equipment Scot- 
land furnished the intellectual giant she 
sent forth to battle for religious and civil 
liberty in the New World. 

The dominant characteristics of Wilson’s 
life indicate that while in Scotland he must 
have become at least a residuary legatee of 








the teachings of St. Andrews’ great politi- 
cal scientist, George Buchanan, who, even 
two hundred years before Wilson’s day, as 
pointed out by Andrew Carnegie, the present 
Lord Rector of St. Andrews, proclaimed 
in Britain in his ‘‘ De Jure Regnt,”’ that all 
power resided in the people, and that kings 
were only to be upheld so long as they 
wrought the people’s good, — a book which 
was suppressed by Parliament in 1584, but 
which became a standard authority in the 
hands of the men of the Long Parliament, 
and contained doctrines afterwards adopted 
by John Milton 

Wilson’s great power in America resulted 
in part from his superb educational equip- 
ment,—without it he could never have 
wielded the dominant influence he did in 
the great Constitutional convention of 1787. 
A manuscript letter from one of his teachers 
shows in one sentence that he was not only 
Scotch to the core, but that he had a due 
regard for physical exercise, for it contains 
a reference to the interesting fact that, 
when professor and pupil last golfed to- 
gether, Wilson was able to best his older 
“on every round” of the links 
Wilson’s career may not 





countryman 
at St. Andrews. 
answer the Carnegie inquiry as to ‘‘Why 
are the Scotch so very Scotch?”’ but it evi- 
dences the tremendous pertinacious power 
of Scotch blood, which since Wilson’s day 
has ever played an important part in the 
making of America. Wilson emigrated to 
America in 1765, but though thoroughly 
American in spirit he ever kept green the 
memory of his Scotch antecedents, and 
early joined the Saint Andrew’s Society of 
Philadelphia, serving as its president from 
1786 to 1796. 

Landing in New York, he for a time re- 
mained there; but, deeply impressed by the 
proceedings of the Stamp Act Congress, and 
the important part played therein by John 
Dickinson of Pennsylvania, the author of 
the celebrated Farmer’s Letters, he jour- 
neyed to Philadelphia, arriving in 1766, 
and soon became a teacher in the College of 
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Philadelphia, afterwards the University of 
Pennsylvania, which in that year conferred 
upon him the degree of Master of Arts, he 
having passed in the classics the best ex- 
amination of anyone to that date. Shortly 
after this he took up the study of law in 
the office of John Dickinson, and was ad- 
mitted to the Bar in 1767. He at once 
began practice at Reading, Pa., but soon 
removed to Carlisle, Pa., where from 177 
to 1774 he had the largest practice at the 
Bar, the docket showing that of the 819 
cases in those five years, Wilson appeared 
in 346 of them. He was thoroughly estab- 
lished in his profession before the Revolu- 
tion, having early taken a place among the 
leaders, as the result of an argument in an 
important land case between one Samuel 
Wallace, whom he represented, and the 
proprietors of Pennsylvania. In 1772 he 





authorities, he demonstrated that the Brit- 
ish Parliament possessed no _ legislative 
authority over the American colonies. In 
his prefatory remarks he said: 


“Many will, perhaps, be surprised to see 
the legislative authority of the British par- 
liament over the colonies denied in every 
instance. Those the writer informs, that, 
when he began this piece, he would prob- 
ably have been surprised at such an opinion 
himself; for that it was the result, and not 
the occasion, of his disquisitions. He en- 
tered upon them with a view and expecta- 
tion of being able to trace some constitu- 
tional line between those cases in which we 
ought, and those in which we ought not, to 
acknowledge the power of parliament over 
us. In the prosecution of his inquiries, he 
became fully convinced that such a line 
does not exist; and that there can be no 


| medium between acknowledging and deny- 


married Rachel, daughter of William Bird, | 


a wealthy iron founder of Birdsborough, Pa. 
Wilson rapidly forged to the front as a 
great leader. 


In July, 1774, he was a dele- | oats ; . 
gate to the Pennsylvania Provincial Meet- deference to their judgment, which, = all 
ing of Deputies at Philadelphia, as well as ee Eee See. ny See 


to the Provincial Convention which also | 


met there in January, 1775, but*his greatest | 


service to the development of the spirit of | 


freedom in America, has so far been over- 
looked by historians. 


to crystallize a spirit of independence 
among the great leaders of thought in the 
American colonies than any other one 
thing. This was in August, 1774, when 
the first Continental Congress assembled in 
Philadelphia. Wilson was not a member of 
it, although the Pennsylvania Convention of 
July, 1774, had recommended that the As- 
sembly elect him a delegate, but there was 
distributed among the delegates to the 
Congress a printed pamphlet of forty 
pages,' from his pen, bearing date, the 17th 
of August, 1774, and in which with con- 
vincing logic, supported by exhaustive 





3 See same in full, Vol. II, Wilson’s Works 
(Andrews’ ed.), pp 501-543. 


Yet what he did | 


m vi . | - ” 
was a service which undoubtedly did more | equal and free. 





ing that power in all cases. Which of these 
two alternatives is most consistent with 
law, with the principles of liberty, and 
with the happiness of the colonies, let the 
public determine. To them the writer sub- 
mits his sentiments, with that respectful 


should pay.” 


In this argument, thus published to the 
world twenty-three months in advance of the 
Declaration of Independence, Wilson made 
use of the phrase ‘‘All men are by nature 


Again in the Pennsylvania Provincial 
Convention of January, 1775, in a speech' 
which in the years to come will find its 
place as one of the most highly prized de- 
liverances of any American patriot orator, 
he declared that the ministers of George 
III had ‘‘abused his majesty’s confidence, 
brought discredit upon his government, and 
derogated from his justice,” and that ‘‘ap- 
palled with guilt and fear, they skulk behind 
the throne,’ and he asserted that all the 
force then being employed by the British 
Government in the colonies ‘‘is force un- 
warranted by any act of Parliament; unsup- 


1 Wilson’s Works (Andrews’ ed.), Vol. II, pp. 
545-565. 
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ported by any principle of common law; 
unauthorized by any commission from the 
crown,” and then he said “‘if all this is true, 
—and I flatter myself it appears to be 
true, — can anyone hesitate to say that to 
resist such force is lawful, and that both 
the letter and spirit of the British Constitu- 
tion justify such resistance?”’ At this point 
with great forensic power he showed that 
George III, ‘“‘forgetting his character and 
his dignity has stepped forth and openly 
avowed and taken part” in the “iniquitous 
conduct”’ of his ministers. Then, asking 
‘“‘What has been the consequence?’ he 





and his ministers has been lost; but they 
have not been raised to his situation, — he 
has sunk to theirs.’’ Compared with the 
boldness and courage of .this utterance in 
he metropolis of America, Patrick Henry’s 
amous ‘ and George III may profit by 
ieir example”’ sinks to insignificance. In 
his same convention Wilson proposed reso- 


of 





~ 


lutions as follows: 


“That the acts of the British Parliament 

‘or altering the charter and constitution of 
the colony of Massachusetts Bay, for 
shutting the port of Boston, and for quar- 
ring soldiers on the inhabitants of the 
jlonies are unconstitutional and void. 
That all force employed to carry such un- 
just and illegal attempts into execution is 
force without authority; and that it is the 
right of British subjects to resist such 
rce; that this right is founded both upon 
he letter and the spirit of the British 
-onstitution.”’ 


= 


Wilson’s pamphlet of August, 1774, must 
nave been carried by the delegates to the 
first continental Congress into every Amer- 
‘an colony, and the arguments contained 
in it, thus disseminated from one end of the 
leveloping nation to the other, could not but 
have had an all-potent influence in crystal- 
lizing that spirit of resistance which later 
culminated in the Revolution. It demon- 
strated with irrefragable argument that 
under the circumstances rebellion by the 
colonists was legally lawful, and therefore 


—_ 


| States 


| 





| would not constitute the participants rebels. 


The authentic and indisputable Mecklen- 
burg resolutions of May 31, 1775, — to say 
nothing of the disputed and so far unproved 
resolves of May 20, 1775, — are clearly based 
on the arguments advanced by Wilson, as 
is the great Declaration of Independence. 
So rapidly had James Wilson advanced 
in popular fame that in May, although 
in America less than a and but 
thirty-two years of age, he was selected 
with Benjamin Franklin, a Pennsylvania 
delegate to the Continental Congress, to 


ici 


1775, 
decade 


| which he was successively re-elected in 
thundered, ‘‘ The distinction between him | 


election of September, 


saa 


November, 1775, July, 1776, and March, 
1777, although he was superseded at the 


aed 


1777» 
result of gross misrepresentation as to his 


partly as a 


| course in the matter of the Declaration of 


Independence. Indeed many historians, im- 


| properly absorbing the popular notion of 
| that time, incorrectly assert that Wilson 


was opposed to Independence, being un- 
aware of his arguments during the two 
preceding years and failing to recognize 
that in the Continental Congress until a 
few days before the Declaration, he was 
bound by stringent instructions from the 
Pennsylvania Assembly, the constituted 
authority electing him to Congress. Wil- 
son’s subsequent demand “in the United 
Constitutional Convention, for the 
popular election of United States senators, 
and unalterable to their 
election by legislative bodies, may readily 


his opposition 


| be traced to his forcible realization in 1776 
of the fact that a legislative assembly does 


| 
| 


not always represent the will. 
Until June 14, 1776, he was bound by the 
instructions of the Pennsylvania Assembly 
of November 4, 1775, which closed with this 
imperative mandate: 


popular 


“Though the oppressive measure of the 
British Parliament and administration, have 
compelled us to resist their violence by force 
of arms, yet we strictly enjoin you that 
you, in behalf of this colony, dissent from, 


| and utterly reject any propositions, should 
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such be made, that may cause or lead to a 
separation from our Mother Country, or a 
change of the form of this Government.” 


It was impossible for Wilson or any other 
Pennsylvania delegate to vote for Inde- 
pendence while bound by such drastic 
instructions. Wilson’s true attitude, fortu- 
nately for his fame, is set forth not only in 
his arguments, cited supra, but in what is 
perhaps the most extraordinary certificate 
ever given by members of a representative 
body in defence of the course of a co- 
member, and which the writer recently 
located in the Archives of the National 
Government. This document, now for the 
first time published, and dated ‘‘Congress 
Chambers, Philadelphia, June 20, 1776,” 
bears the names, inter alia, of John Han- 
cock, Thomas Jefferson and John Adams, 
and is as follows: 


‘““WHEREAS it has been represented to the 
Congress that Reports have been circulated 
concerning Mr. Wilson, one of the Delegates 
of Pennsylvania to the Disadvantage of 
his Publick Character and the Misrepre- 
sentations have been made for his Conduct 
in Congress, 

‘“We the Subscribers Members of Congress 
do therefore certify, that in a late Debate 
in this House upon a Proposition to declare 
these Colonies free and independent States 
Mr. Wilson after having stated the Prog- 
ress of the Dispute between Great Britain 
and the Colonies, declared it to be his 
opinion that the Colonies would stand justi- 
fied before God and the World in declar- 
ing an absolute Separation from Great 
Britain forever; and that he believed a 
Majority of the People of Pennsylvania 
were in Favour of Independence, but that 
the Sense of the Assembly (the only repre- 
sentative Body then existing in the Prov- 
ince) as delivered to him by their Instruc- 
tions, was against the Proposition, that he 
wished the Question to be postponed, be- 
cause he had Reason to believe the People 
of Pennsylvania would soon have an Op- 
portunity of expressing their Sentiments 
upon this Point and he thought the People 
ought to have an Opportunity given them 
to Signify their opinion in a regular Way 
upon a Matter of such Importance — and 
because the Delegates of other Colonies 








were bound by Instructions to disagree to 
the Proposition and he thought it right that 
the Constituents of these Delegates should 
also have an Opportunity of deliberating 
on the said Proposition, and communicating 
their Opinions thereon to their respective 
Representatives in Congress — The Ques- 
tion was resumed and debated the Day but 
one after Mr. Wilson delivered these Senti- 
ments, when the Instructions of the Assem- 
bly referred to were altered and new In- 
structions given to the Delegates of Penn- 
sylvania. Mr. Wilson then observ’d that 
being un-restrained, if the Question was put 
he should vote for it; but he still wished a 
Determination on it to be postponed fora 
short time until the Deputies of the People 
of Pennsylvania who were to meet should 
give their explicit Opinion upon this Point 
so important and interesting to themselves 
and their Posterity; and also urged the 
Propriety of postponing the Question for 
the Purpose of giving the Constituents of 
several Colonies an Opportunity of remov- 
ing their respective Instructions, whereby 
Unanimity would probably be obtained. 
“SAMUEL ADAMS, JOHN Hancock; Wo. 
WuippLe; TuHos. JEFFERSON; THOS. 
NELSON, JuR.; BENJ.* Harrison; WIL- 
LIAM FLoyp; JOHN ALsopP; FRANCIS 
Lewis; JosepH Hewes; RoBERT TREAT 
Paine; WILLIAM ELLERY; J. ROGERS; 
HENRY WISNER; T. STONE; EDWARD 
RUTLEDGE; ARTHUR MIDDLETON; 
THOMAS WILLING; FRANCIS LIGHTFOOT 
Lee; RosBert Morris; JoHN ADAMS; 
Step: HopKIns.”’ 
“CONGRESS CHAMBERS, 
20th. Fune 1776.” 


Philadelphia, the 

The delegates of several colonies were 
bound by instructions similar to those given 
by the Assembly of Pennsylvania; among 
these were the delegates from New York 
New Jersey, Maryland, and Delaware. Wil- 
son, with his keen foresight realizing that 
the Declaration would not be practically 
effective, and might indeed prove abortive, 
if not supported unanimously by the colo- 
nies, was straining every energy to secure 
an expression of the will of the people, 
whose temper he knew and trusted, and 
whom he had for so long a time, by resist- 
less logic, been preparing for the great step. 
Finally under pressure from the people, 
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headed by a petition from Wilson’s home 
county, Cumberland, the Pennsylvania As- 
sembly yielded, and on June 14, sent new 
instructions to the delegates in Congress, 
concluding as follows: 

“The situation of public affairs is since so 
greatly altered, that we now think ourselves 
justifiable in removing the restrictions laid 
upon you.” 


On the same day Delaware took similar | 
action. On June 19, a Pennsylvania Pro- 
vincial Conference assembled, composed of 
committees of the people from the various 
counties, and on June 24 its members for 
themselves and their constituents announced 
their “willingness to concur in a vote of the 
Congress declaring the United Colonies free 
and independent States.’’ Wilson’s policy 
was being speedily vindicated. On June 21, 
the day after the certificate by Hancock, 
Jefferson, etc., concerning Wilson’s course, 
had been given, New Jersey authorized her 
delegates to concur in declaring Independ- 
ence. Three days later the Pennsylvania 
Conference took the similar action noted 
supra. On June 28, Maryland concurred. 

Thus was Wilson successful in holding off 
the vote until every state save one, New 
York, was swung into line for Richard 
Henry Lee’s resolution, which was adopted 
July 2, 1776, and which constitutes the real 
Declaration of Independence, the resolution 
being as follows: 


‘“RESOLVED, That these United Colonies | 
are, and of right ought to be, free and inde- 
pendent States, that they are absolved from 
all allegiance to the British Crown, and that 
all political connection between them and 
the State of Great Britain is, and ought to 
be, totally dissolved.” 


Thus on the 2d of July, every State save 
New York, concurred in the resolution de- 


claring Independence; but the delegates of 
New York were still bound by their instruc- 
tions; unanimity had not yet been secured 
and was still imperilled. 

On July fourth the Declaration in sup- 
port of Independence (drawn by the com- 
mittee of which Jefferson had been made 
chairman, because Lee of Virginia had been 
called away by the illness of his wife) was 
adopted by the vote of all the states save 
New York, and the old Liberty Bell pealed 
forth. The Biblical prophecy emblazoned 
on its side when it was cast in the mold, 
— “AND YE SHALL . . . PROCLAIM LIBERTY 
THROUGHOUT ALL THE LAND UNTO ALL THE 
INHABITANTS THEREOF” — was fulfilled 

The seed sown through Wilson’s pam- 
phlet of August, 1774, had not only grown, 
but had taken deep root and was bearing its 
fruits. 

On July 15th there was laid before the 
Congress a resolution unanimously adopted 
by “The Convention of the Representatives 
of the State of New York,” dated July oth, 
as follows: 


“That the reasons assigned by the Con- 
tinental Congress for declaring the United 
Colonies free and independent states are 
cogent and conclusive, and that while we 
lament the cruel necessity which has ren- 
dered that measure unavoidable, we ap- 
prove the same, and will at the risk of our 
lives and fortunes join with the other colo- 
nies in supporting it.”’ 


Thus, at last, was unanimity secured 


| The American Colonies were for the first 
| time united, — the Declaration of Indepen- 


dence was a reality. ‘ames Wilson’s first 
a 
great mission to America had been achieved. 


(To be continued.) 


PHILADELPHIA, Pa., December, 1906. 
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THE LAWYER’S 


PATRON SAINT 


By Lewis M. MILLER 


On Albion’s shore, 
In the mythical days of long, long ago, 
When everything happened that’s worth while 
to know, 
Dwelt a wonderful lawyer, learned and wise. 
He was wont to pore 
Every day, o’er and o’er 
His ponderous volumes of black-letter lore. 
And he learned by heart, 
From his calf-bound books, 
All his misty-cal art, 
With its hooks and its crooks, 
Its ins and its outs, its crannies and nooks. 


Though so skillful and wise 

In every device, 
He never descended to artful pretense; 

And his bosom the while 

Was as free from all guile, 
As that of the babe of a century hence. 
No widow he’d wronged; no orphan betrayed; 
No heir had be robbed of his lawful estate; 
No criminal shielded from punishment due; 
Nor taken a pound for a shilling or two. 
Yea, a model man, in his townsmen’s eyes, 
Was this wonderful lawyer so learned and wise. 


But there’s naught in this world that conceals 
not a flaw, 
And’twas so with the life of this man of the law. 
*Twas no common affliction that made him 
complain, 
Not a twinge of the gout, nor a plebeian pain: 
He was deeply distressed and redoubled his 
plaints, 
When he thought that, among the whole 
number of saints, 
His profession had none upon whom to rely, 
When assistance was needed or danger was 
nigh. 
’Twas a very hard case, 
Yea, a downright disgrace, 
That the lawyer should have no attorney in 
heaven. 
Every other profession 
Enjoyed intercession 
From its saints, sometimes five, six, or seven. 
E’en the lowliest cobbler that handled an awl, 
On St. Crispin for needed assistance might call. 





He was sorely perplexed, 
Not to say somewhat vexed, 
Till he thought of a plan full of promise and 
hope: 
He would hasten away, 
Without stop or delay, 
And would lay his sad case ’fore His Reverence, 
the Pope. 
For he thought that the Pope would heed his 
complaints 
And assign his profession at least one of these 
saints, 
That have little to do, 
But to pass in review 
"Round the throne with a hymn and a palm- 
branch or two. 


So at once he set forth, nor tarried for sleep; 
He traversed the land and he sailed o’er the 
deep. 
Like ZEneas of old, who once too set his sail 
For Italia’s shore, he encountered a gale. 
By the waves of the sea he was tumbled about, 
Till his outside seemed in and his inside seemed 
out. 
He wished himself home 
With his leather-bound tome, 
A treatise on real estate, certain and fixed, 
Not unstable as water and dreadfully mixed. 


He at last did arrive, 
Rather dead than alive, 
In the city of Cesar, and Virgil, and those. 
Never stopping for lunch, 
Or e’en crackers to munch, 
He went straight for the Pope without chang- 
his clothes. 
The Pope heard his case from beginning to end. 
‘“My son,” he replied, “‘ little aid can I lend, 
For the saints all have prior engagements to 
fill; 
But your case is so hard, what I can do I will.’’ 
When this he had said, 
The lawyer he led, 
Blindfolded with care, to a church near at 
hand, 
Where, in long solemn rows, 
Stood the statues of those 
Who’d been turned into saints by the sword 
and the brand. 
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“Walk thrice ’round this church,”’ said His 
Holiness then; 
““Pass along by these statues of saintliest 
men; 
Repeat Pater Nosters aloud all the while, 
From the time when you start, till you stop in 
the aisle; 
Then stretch forth your arms and the first you 
embrace 
Shall be your own saint.” 
pace, 
The lawyer went ’round, 
And never a sound 
Save his loud Pater Nosters was heard in the 
place. 


With a trembling 





When his round he had made, 
Not a whit he delayed, 
But made a quick rush for a saint near the 
wall; 
But, alas,.the sad luck! 
For his eager foot struck 
Against a projection, which caused him to fall. 
As headlong he went, 
With mind still intent 
On securing a saint for the lawyers to plead, 
Himself forward he threw, 
Just-missed the saint’s shoe, 
And embraced the old Devil crouching near the 
saint’s feet. 
LANSING, Micu., December, 10906. 
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THE MODERN 


CONCEPTION OF ANIMUS 


By Brooks ADAMS 


APPREHEND that law is not a science 

in itself, in the sense that it is not a self- 
developing growth springing from certain 
immutable principles of justice. Law, on 
the ‘contrary, expresses a resultant of social 
forces, these forces being effects of the pres- 
sure of an environment upon any given com- 
munity. Environment shapes competition 
in all its various forms, and environment, 
therefore, molds the human will. 

Were an environment constant a single 
dominant class, suited to its requirements, 
would, perhaps, be evolved, and that class 
might enunciate a consistent legal code, be- 
cause nothing would deflect its will from 
the path of self-interest. But as all nature is 
in ceaseless change, the will of no class is 
ever unopposed, and this opposition becomes 
complex in proportion to the complexity 
of civilization, and the multiplicity of con- 
flicting energies. At length, in an intricately 
organized society, like our own, these 
energies so conflict as often apparently to 
neutralize each other. Then bewildering 
contradictions ensue. 

Meanwhile the human mind, because of 
its mechanism, acts under limitations. One 
limitation is that it cannot conceive of an 
effect without a cause, and therefore law- 
yrs are constrained to assign some cause 
for the phenomena presented by the law. 
Following the path of least resistance, they 
take refuge in precedent, and suppose as 
the cause of each judicial decision some 
preceding determination from which the 
one in question may be deduced by logical 
reasoning. Unless I err profoundly, the 
economist might equally reasonably attempt 
to deduce the prices which rule to-day from 
those which ruled last year or last century, 
without considering the modifications of the 








environment caused by mechanical inven- 
tions. 

If we are to comprehend the weltering 
mass which we call the modern law we must 
seek the true and not the conventional 
causes of which it is the effect. These 
causes, in my judgment, are external social 
conditions constraining the human volition. 
In the volition, when stimulated by the en- 
vironment, we have not only the energy 
which enunciates the law, and afterward 
enforces it, but we have the element upon 
which the law operates. It is the volition, 
as the cause of all our acts, which the law 
punishes, restrains, or interprets, and it is 
the quality of the volition upon which the 
law acts which determines the categories 
into which the corpus juris is divided. As 
Lord Hale said above two centuries ago, 
“For it is the mind that makes the taking 
of another’s goods to be a felony, or a bare 
trespass only, but because the intention 
and mind are secret, the intention must be 
judged by the circumstances of the fact.”’ 
Pleas of the Crown, I, 508. 

Some twenty-five years since, Mr. Justice 
Holmes wrote a most learned and brilliant 
book to prove that, ‘“‘The law has nothing 
to do with the actual state of the parties’ 
minds. .. . It must go by externals and 
judge parties by their conduct.’’ The Com- 
mon Law, 309. 

From one point of view this statement is 
incontrovertible since we can become con- 
scious of nothing save through the senses, 
whether the subject of which we are con- 
scious be the mind of ancther or the action 
of which that mind is the cause. It would 
have hardly been necessary to write a book 
to prove this truism. But if the words be 
taken in their popular signification, I con- 
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ceive them to be open to criticism. 
prehend that the law is always primarily 
engaged with the state of the parties’ minds, 


I ap- | 


| 


| prefers 


and only secondarily with acts which are | 


but the effects of volition, and therefore 
no more than evidence of the mind’s action, 
which is the matter in issue. 

It is the animus which controls human 
actions, and it is therefore the animus which 


limits legal responsibility. Accordingly 


| subtlest. 


class does not proceed thus directly to its 
end because of fear of consequences. It 
indirection, reorganizing courts, 
modifying rules of evidence, and twisting 
definitions. Perhaps of all methods the 
exclusion of evidence is the easiest and 
As Bentham pointed out nearly © 


| a century ago, “‘Evidence is the basis of 


| justice.”’ 


proof of the animus is the crucial point in | 
most litigation, and it is toward controlling | 
this proof that courts have directed their | 
| which may have influenced the minds of 


attention. To this end judges have laid 


down rules of evidence and imagined defi- | 
justice has always been, and still is, an 
| absolute sovereign exercising universal juris- 


nitions, for according as words such as 
malice, motive, and intent are explained to 
juries, and as evidence is admitted or ex- 


cluded, so must debtors pay or escape from | 


payment, and criminals be acquitted or con- 
demned. Lastly, it is needless to insist 
further on the obvious fact that, in making 
their rulings, courts must, from the very 
necessity of their being, conform to the be- 
hests of that power without whose support 
their decrees would be as impotent as are the 
protests of the prisoners at their bar when 


the judiciary serves as the mouthpiece of | 


resistless physical force. 

Occasionally when a class is strong to 
wantonness it repudiates responsibility for 
a certain animus toward those in its power, 
while admitting responsibility for the same 
animus toward others who can resist. In 
the early middle ages the gentry seem to 
have declined to compensate their villeins 
for most torts, and very recently, in Priest- 
ley v. Fowler 3 M. & W. 1, capitalists in 
Great Britain disclaimed responsibility to 
their servants for the negligence of their 
fellow servants, though they admitted re- 


sponsibility toward the public for due care | 


on the part of those they employed. Lord 
Abinger stated the reason for this decision 
with an almost brutal frankness. He 
thought this claim of labor “‘alarming”’ be- 
cause it might prove very costly to the em- 
ployer. Ordinarily, however, a dominant 





justice; exclude evidence and you exclude 
Rationale of Judicial Evidence, 
Book IX, Pt. 3, Chap. I. 

And obviously this is sound, for the whole 
truth can only be known when all the facts 


the parties are known. Man’s ideal of pure 


diction, before whose tribunal all evidence 
is competent. Such is the divinity. 

Nevertheless, in practice men object to 
disclose what it is their interest to hide, and 
therefore the effort of every dominant class 
is so to shape the rules of evidence as to 
suit their own ends. In order to explain to 
you this process I shall begin with early 
times and touch on some of the more con- 
spicuous social fluctuations, noting the 
legal changes which have accompanied them. 

We speak of the middle ages as barbarous, 
but when I read medieval philosophy or 
contemplate medieval law, I sometimes 
ponder on the meaning of the word civiliza- 
tion. At least this much is clear, if the 
ideal of justice is a perfect jurisdiction, 
Rome or the middle ages approached that 
ideal more closely than we. 

The Roman emperor, sitting as a judge, 
exercised a very perfect jurisdiction, for he 
inquired directly into the condition of the 
mind, not restricting himself to secondary 
or circumstantial evidence of the mind’s 
content. He would examine the accused 
concerning a thought, and, if he found the 
mind corrupt, he would inflict punishment. 
Heresy was one form of criminal thinking, 
treason was another, and when the State 
needed his evidence the accused had no 
more privileges than any other witness. 








14 


THE GREEN 


BAG 





Nor does the sinner suppose that he will be 
excused from criminating himself on the 
day of final judgment. 

While the middle ages evolved no such 
complete single jurisdiction as that of Rome, 
they reached the same result by the coépera- 
tion of Church and State. The Church 
regulated thought, while the State concerned 
itself more particularly with physical force. 
This was inevitable when war was chronic. 
Thus the middle ages contemplated a perfect 
jurisdiction, while we boast of our failure to 
approach an ideal of justice, not only by 
narrowly limiting our jurisdictions, but by 
avowing our preference for circumstantial 





labor, finance and trade, were generally 
disposed of in the merchants’ courts of 
the incorporated towns or in the Jewry, or 
Exchequer of the Jews, down to a period long 
subsequent to Glanvill, while the litigation 
both civil and criminal which now goes to 
the police court then went to the courts of 
the manors. The Church, however, trans- 
acted the bulk of the business. 

The spiritual courts had jurisdiction over 
domestic relations, over matters testamen- 
tary, over many breaches of contract involv- 
ing fraud, over most corporate law, since 


| most corporations were religious, over most 


evidence of the condition of the mind. | 


Nothing can be more salutary as a check 
upon modern self-complacency than to 
recur in a philosophical spirit to the history 
of the past. If we are ever to comprehend 
anything of the scientific aspect of our early 


law we must bear in mind that, until after | 


the close of the twelfth century, the so- 
called common-law courts played but a very 
subordinate part in the economy of English 
life. Glanvill became chief justice in 1180, 
and in Glanvill’s time the common law still 
remained almost purely a martial code. 
The army, in the shape of a territorial 
militia, represented the rent of the land. 
Hence the King’s courts, on the civil side, 
dealt chiefly with tenures. They also took 
cognizance of such forms of debt as soldiers 
might be interested in collecting, or of such 
losses as landlords might meet with. As 
cattle stealing was rife and the aristocracy 
owned cattle, the law helped them to re- 
cover a specific chattel, such as a cow which 
had been stolen, or, in debt, an action lay 
for the price of the wool they had clipped 
from their sheep, or maybe for a quarter’s 
rent from some burgher who did not pay 
in service. A few simple processes, never- 
theless, sufficed for the wants of a popula- 
tion of military farmers. These hardly 
touched the relations of domestic life or 
of commerce. 


Controversies and 


concerning capital 


controversies to which a priest was a party, 
and over a multitude of purely intellectual 
crimes such as heresy and _ witchcraft. 


| Furthermore the Church presided over that 





highly important branch of lay procedure, 
the ordeal. 

Nor was this, perhaps, the larger or the 
more important portion of the judicial 
functions of the Church. The King’s courts 
undertook to deal with crimes of violence. 
A man might be appealed of felony in which 
case he defended himself by combat, and, if 
he prevailed, the law held that God had 
given him the victory because his heart was 
pure. The Church looked closer into the 
matter. It examined the mind of the 
accused at first hand. A man victorious in 
the duel had yet to confess and obtain 
absolution. If he did not confess, or if he 
lied in confession, or if having admitted 
his guilt he evaded penance, he was sub- 
ject to excommunication, a punishment 
akin to outlawry, the most grievous sentence, 
next to death, pronounced in the middle ages. 

The Church reasoned rigorously. Dis- 
regarding the act, it sought directly the 
cause of the act, that is to say the volition. 
Posing to itself as its end the discovery of the 
animus which stimulated the accused, the 
Church did not pretend to content itself 
with secondary evidence. It demanded the 
best evidence; that is to say the evidence of 
the only witness who knew the facts of his 
own knowledge, and accordingly the whole 
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legal system of the Church was based on | But incredulity is an intellectual condition 


confession and on discovery. 


Take, for example, homicide. The peni- | accordingly it followed that, during 


tential canons recognized three classes of 
homicide. First, the voluntary, or as we 
should say, homicide with malice afore- 
thought. Second, the involuntary, or ac- 
cidental, but where guilt could be imputed 
to the defendant through negligence, or 
because the killing followed as the conse- 
quence of some unlawful act. Third, where 
the killing was inevitable, as in necessary 
elf-defense or the defense of another. 

These penitential canons were very an- 
ient but they were commented upon by 
Bernard of Pavia, the celebrated 
anonist of the twelfth century, and from 
Bernard Bracton took this definition of the 
elonious mind. ‘“‘But that is homicide, 
f it be done from malignity or the delight 
f shedding human blood, although he be 
justly slain, nevertheless he sins mortally 
m account of his intention.”’ 
3racton, De Corona, C. 4 §2. 

Thus Church and State agreed as to what 
constituted crime. They differed as to the 
procedure by which crime should be proved. 
“hey agreed that an act can never intrin- 
ically constitute either a crime, a tort, or a 
ontract. An act only be evidence 
from which a criminal, a tortious, or a con- 
tracting mind can be inferred. So much 
being admitted, it follows that the value 
of the law as a weapon by which victory 
nay be won in the struggle for supremacy, 
linges largely on the methods employed 
irst, to obtain evidence, and secondly, to 
admit or exclude evidence after it is ob- 
tained. Each dominant class, during its 
ascendancy, uses such methods as conduce 
to its success. 

Consider the attitude of Church and State 
toward crime. In last analysis the power 
‘£ a priesthood rests on popular faith in the 
cogency of their curse, and in the efficacy 
of their intercession. Hence incredulity 
is the greatest danger to a hierarcy, and 
therefore heresy is to it the blackest crime. 


most 


corrupt 


can 


which may yield no outward trace, and 
the 
period of crisis as the Reformation ap- 


proached, evidence to prove incredulity had 


| to be extorted by inquisition under coercion. 


The effect of these conditions was that the 


| Church, when strong, began its system of 
| inquiry with the confessional, and ended 


with the Holy Office. 
Ecclesiastical punishments followed the 
same sequence of cause and effect. Murder, 


| while condemned by the Church, did not 


menace its existence. Therefore a priest 


| who committed murder was only imprisoned, 
| according to the canon law; but a priest who 


| alive. 


| but sensitive to 


vitals of 
was de- 
be burned 
He who was suspected of heresy 


became a heretic struck at the 
sacerdotal The heretic 
livered to the secular arm to 


power. 


might be examined under torture. 

The State, on the other hand, resting on 
physical force and not on faith, has always 
been relatively indifferent to incredulity, 


attacks on order. As I 


| hawe said, the Church viewed murder and 





| felony somewhat leniently. 


A clerk, during 
the middle ages, convicted of a crime for 
which a layman would have been hanged | 
was returned to the ordinary to be im- 
prisoned. These diocesan prisons were always 
a grievance to the laity who vehemently dis- 
trusted the good faith of the bishops in the 
punishment of clerical delinquents. 
Conversely, where the State felt alarm, 
a thought became a capital offense, precisely 
as a thought became a capital offense under 
ecclesiastical law where the Church ap- 
prehended peril. For centuries the com- 
mon law punished the mere ‘‘imagining’’ 
the King’s death by hanging with torture, 


| and the King, where he found it convenient 


to do so, investigated the function of “ imagi- 
nation ’”’ by methods as coercive as those 
employed by the Church to discover heresy. 

Even in our own day, although the State 
no longer extracts evidence from conspira- 
tors by the methods used to obtain avowals 
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from Guy Fawkes, it arrives at the same end 
indirectly. It does not hesitate to intimidate 
one of several persons accused of felony, by 
threats of punishment or bribes of immunity, 
in order to obtain confessions which shall in- 
criminate those whom he, who is tormented, 
is bound by every instinct of decency to 
protect. 

Nor is this all. Although for one man to 
“imagine” another’s death, unless that 
other be the King, has never been a crime, 
it is criminal for two or more to “‘imagine”’ 
a murder in unison, although no step be 
taken to effect the homicide and no harm 
ensue. The same is true of the imagina- 
tion of any other crime. The offense of 
conspiracy consists in thinking in forbidden 
ways, just as heresy consisted in thinking in 
forbidden ways, and this power of pure 
thought to be a crime in itself, to turn what 
would otherwise be innocent into guilt 
which the State will punish, pervades the 
whole law. 

A striking illustration of this proposition 
is offered by the modern conception of 
motive as controlling the animus, and 
therefore the guilt or innocence of an act. 
Under the later Tudors, when the English 
gentry demanded the execution of those 
suspected of crimes of violence, almost 
without permitting a defense, the courts 
elaborated a doctrine of intent to effect the 
object. 

They laid it down that the human being 
must not only be presumed to foresee the 
natural consequences of his acts, but must 
be presumed to know the law, and, con- 
sequently, however innocently he may 
commit a deed which the law denounces as 
a crime, if, when he did the deed, his inten- 
tion was to do that thing, knowing what he 
was doing, he was guilty. For instance, 
suppose a woman knowing that her child 
was starving took from the person of an- 
other property to the value of more than 
twelve pence, intending to deprive the 
owner of the property by using it to feed the 
child, suppose that when she took the prop- 











erty she honestly believed that the law con- 
doned the offense in view of the exigency, 
she would none the less have been held to 
have committed a felony, having the ani- 
mus furandi, and would have been hanged. 

The modern jurist, who deals with very 
powerful takers, tends towards another 
view of this problem of the animus. Sup- 
pose a wealthy man to be one of a wealthy 
board of directors of a wealthy institution, 
which holds in trust vast sums of money for 
rich and poor alike. Suppose this man 
enters into transactions beyond the scope of 
his agency, knowing them to be beyond the 
scope of his agency and therefore ulira vires, 
suppose that to conduct these transactions 
he pays fifty thousand dollars of his own 
money on behalf of the institution, and sub- 
sequently that he reimburses himself, in 
combination with others, from trust funds 
which he knows were not intended to be 
used for that purpose when they were con- 
fided to him. On indictment for larceny or 
embezzlement such a man is permitted to 
demonstrate his innocence as matter of law, 
by showing that throughout these trans- 
actions he was actuated by a good motive, 
and that he honest! ‘eclieved that, in the 
eye of the law, th «ad he contemplated 
justified the means he used. Thus, though 
his intent was to take what did not belong to 
him, his motive being good, his animus be- 
came innocent. People v. Perkins, N.Y. 
Sup. Ct. 113 App. Div. 3209. 

Conversely, an evil motive may convert 
what would otherwise be an innocent act 
intoacrime. In Milwaukee four newspapers 
competed for advertising. One of these, 
published by the Journal Company, raised 
its rates. The other three then argeed 
that whosoever, in future, should pay the 
Journal Company these rates, should pay 
the same to them, and that whosoever should 
decline to pay these rates, should be al- 
lowed to continue advertising with them 
upon the old terms. Upon information 
brought under a Wisconsin statute, for 
combining maliciously to injure the Journal 
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Company, the intent to injure was admitted 
by the three papers, and injury was proved 
by the Journal Company. The only ques- 
tion at issue, therefore, was the motive 
which underlay this intent to injure. 

The judges seem to have been agreed that, 
if the motive which led the three papers to 
combine were an honest desire to make 
money for themselves by fair competition 
in trade, the drawing away the customers of 
the Journal Company to its injury, or even 
to its ruin, was a justifiable, if not, from a 
public standpoint, a praiseworthy act. If, 
on the contrary, the motive which was the 
cause of.the forming of the intent to injure 
in the minds of the combination, was malev- 
lent, and not the hope of bettering their 
own condition, then these same acts which 
therwise would be innocent, were guilty. 
State v. Durner, 110 Wisconsin 189. <Aikens 
v. Wisconsin, 195 U.S. 194. 





I wish to make my meaning clear. The | 
. . ° | 
ict, which is popularly called the crime, | 


i apprehend to be only evidence from which 
the malicious animus may be _ inferred 
vhich makes the act criminal. The act 


taken alone, being only an effect and not a | 
| jurors if expedient, although it may not 


ause, is neutral, its guilt or innocence must 
lepend upon the character of an antecedent 
volition. 

I take the act to be only the point at 
which society has found it, as a business 
peculation, profitable ordinarily to inter- 
fere with trains of thought. Before the 
thought has acquired the energy to find 
expression in an act, experience has proved 
that repression does not justify its cost. In 
fine, this is a matter of administration. 
Adapting themselves to circumstances, law- 
yers, like Blackstone, have defined crimes 
by the acts which prove that malicious 
thinking has culminated in a certain phen- 
omenon; and they have adjusted punish- 
ments, roughly speaking, in proportion to 
the amount of trouble which any particular 
form of malice gives the public at any 
particular time. Depravity has little to do 
with the question. For instance, a starving 


thief may, through terror, if interrupted, 
commit a homicide; while a ruffian who 
intends to kill in cold blood may be stopped 
by arrest before he can complete his murder. 
Evidently the latter is the worse, and yet, 
as between the two, he would probably be 
punished most who had caused most trouble. 

All this is true, and yet the fundamental 
conception of crime remains the same. 
The crime is malicious thinking. With- 
out malice there can be, in theory, no 
crime, and Church and State have always 
agreed in their right to punish malice when 
dangerous, whether the malice be open or 
secret, and to apportion punishment to its 
energy. The Church branded heresy as a 
mortal sin, and punished it capitally. Yet 
though she always insisted upon her right to 
examine into the condition of the corrupt 
mind, she usually dealt leniently with 
doubters who made no scandal. 

Similarly the State will to-day punish the 
bare avowal of a belief in so-called anarchy, 
because anarchy is dangerous; and every 
State has always inquired, on occasion, into 
the traitorous mind, by tendering oaths of 
allegiance and the like, and punishing non- 


usually object to condoning passive dis- 
loyalty. 

Nothing can be clearer, therefore, than 
that abstract principles of eternal justice, 
and tenderness for the rights of freemen, 
have had little to do with the development 
of our legal principles or our procedure. The 


| law has been moulded by more _ prosaic 


: 
| causes, and these causes have been the self- 





interest of successive dominant classes of 
the population as they have risen to power. 
These dominant classes have named the 
judges who have manipulated evidence, who 
have defined crimes, and who have made 
and interpreted precedents. They also have 
controlled legislatures and have passed 
statutes to effect their purpose when the 
courts could not do their bidding. 

On the whole these rulers of England 
have preferred not to expose their own 








18 THE GREEN BAG 





mental processes to direct examination, 
though they have used the inquisitorial 
process freely enough on others when they 
saw their profit in so doing. In short, by 
one familiar with both subjects, the econo- 
mic history of England may be read in her 
legal procedure as freely as in a specialist’s 
treatise, like Roger’s ‘‘ History of Agricul- 
ture and Prices.”’ 

Each change in the form of competition 
may be recognized in its legal counterpart. 
Thus for economic causes the trial by com- 
bat faded into the trial by jury, the preroga- 
tive and the common law courts of the 
middle ages melted into the courts we know 
which dispense all kinds of justice, the early 
criminal law was replaced by the Tudor 
criminal law, and that in turn has been 
metamorphosed within a century ; finally the 
old rules of evidence, contrived to exclude 
the testimony of those who could prove a 
debt, have been so changed by the rise of a 
powerful moneyed class that all evidence has 
been made competent calculated to be use- 
ful in holding a debtor. 

These inferences may be justified upon the 
most casual examination of English econo- 
mic development. 

With William the Conqueror a military 
system came in based upon the payment of 
rent by military service, therefore public 
interest dictated that land should be held 
by those able to defend it. What we should 
call the abstract right and wrong of a claim 
to title was largely immaterial; the vital 
matter to determine was which of two 
claimants could provide the better soldier, 
for after all soldiers were the rent returned 
by the land. 
cal that the writ of right should be tried by 
But it was not only 
disputes concerning land which were tried 
by the duel, appeals or accusations of 
crime were also so tried, and we have now 
to reconcile Bracton’s notion of the consent- 
ing mind in crime or tort, which he borrowed 
from the canonists, with what appears to us 
so crude a method of discovering a mental 


Hence it was perfectly logi- 


duel and not by jury. 





| his innocence by the combat. 


condition as a physical combat. From the 
soldier’s point of view nothing could have 
been at once more logical and more advan- 
tageous. 

Let us take treason. Suppose a man 
killed the King, and set up accident, un- 
accompanied by negligence, or in other 
words an unconsenting mind. The facts 
might speak for themselves. In that case 
he was held to be innocent. For example, 
in 1100 a.p. Walter Tirrel killed William 
Rufus with an arrow shot at a stag by the 
King’s order. Coke, in commenting on 
treason, in his Third Institute, cited this 
case as an example of innocent homicide, 
since Tirrel did not ‘“‘imagine’’ the King’s 
death. 

But suppose a case where the attitude of 
the mind was in dispute, for example the 
case of Andrew Harclay, Earl of Carlisle, 
who was one of the best officers of Edward 
II. Harclay was suspected of tampering 
with the Bruce, was arrested by treachery 
tried by a special commission, and con- 
demned to have his heart and bowels 
‘‘whence come your treasonous thoughts’”’ 
torn out and burned to ashes. 

Harclay may or may not have been guilty 
of imagining the death of the King, but no 
one save himself could know the truth, and 
to Harclay and to others so situated it 
seemed reasonable that he should prove 
He was not 


| allowed to do so, nor could he adduce any 
| proof of innocence save his word, which his 


judges were pretty certain to reject since 
they were probably sent to convict him 
that his estate might be forfeited. After 
the murder of Edward Second convictions 
for treason formed one of the most lucrative 
sources of revenue, and finally the limit of 
endurance seems to have been reached when, 
in 1347, a knight was executed for treason 
for having imprisoned a fellow subject until 
he paid him £g0. Then the barons protested 
that if they could not prove an innocent 
animus by the combat, at least they would 
not submit to being found guilty without 
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evidence of what was tantamount to ap- 
pearing inarms. In 1351 Parliament passed 
the famous statute which provided that the 
rccusation of imagining the King’s death 
could only be sustained by evidence of an 
overt act from which the inference of a 
guilty purpose might be drawn. I wish to 
impress this on you: the crime of treason 
still consisted in the mental condition of 
imagining the King’s death, the statute only 
altered the evidence by which the thought 
could be shown. And to-day the crime of 
treason in England may be a pure thought. 

I have some confidence in stating this 
proposition categorically, since I conceive 
that Erskine established it beyond contro- 
versy in the memorable trial of Hardy in 
1794. 

Assuming, therefore, 
conceded, we have now to 
ffect that this limitation upon the compet- 
ency of evidence has had upon the conduct 
of causes. I think you will find that the 
ourts in interpreting the statute have only 
registered the degree of social pressure for 
I give an illustration or two. 


much to be 
consider the 


this 


conviction. 

Probably the most unpopular measure of 
Pitt’s long administration was the prosecu- 
lion of Hardy, Horne, Tooke, and others, 
to which I have referred; and the most sig- 
nificant feature of the phenomena which 
followed was that Eyre C. J., who afterward 
presided, attended the preliminary hearing 
before the Privy Council and gave it as his 
opinion that, on the evidence there pro- 
duced, the prisoners were guilty. When 
Eyre, however, came to try the causes he 
found the evidence of the guilty mind less 
clear. The indictments alleged, as an overt 
act, that the prisoners had conspired to bring 
on a revolution by calling a convention, 
but it was not alleged that they conspired 
lirectly against the King’s life. The trea- 
son was, therefore, constructive. Especially 
in London popular feeling ran passionately 
high. Sir John Scott, afterwards Lord 
Eldon, who, as attorney general, con- 
ducted the government’s case, used after- 








ward to tell how he was hooted every night 
as he left the court, how once the crowd 
rushed at him as he entered his carriage cry- 
ing out to kill him, and how Erskine had to 
interfere. 

Up to that time no trial for treason had 
ever occupied more than a single day. In 
this case, Sir John Scott occupied nine 
hours in his opening speech alone. On 
Saturday morning at two o'clock the court 
adjourned for twelve hours to allow Erskine 
to prepare his argument; all through the 
trial the presiding chief justice had leaned 
pretty decidedly toward the government. 
Erskine rose at two on Saturday afternoon; 
he spoke seven hours. When he closed a 
tremendous and irrepressible acclamation 
burst forth in the which 
throughout an immense multitude in the 


court spread 
streets, the crowds being so dense that it 
was long before the judges could reach their 
carriages. 

Under this stimulant, which possibly the 
malevolent might call fear, Eyre learned 
to doubt the soundness of the impressions 
received in the atmosphere of the Council 
Chamber, with the result that he so charged 
the jury as to insure a triumphant acquittal. 

Now I will take a case where the current 
ran in the opposite direction, and draw your 
attention to the ruling which it preduced. 
After the discovery of the Rye House plot 
Charles nearly 
and in the plentitude of 


in 1683, Second became 
absolute, 
power the Tories selected certain conspicu- 
ous Whigs for destruction; among others 


The overt act laid was 


their 


Algernon Sidney. 
the writing of a philosophical treatise on the 
lawfulness of resistance by the subject to 
the sovereign. The treatise had never been 
finished, much less printed or published, and 
was only found on seizure of the accused’s 
papers. To obtain a conviction it was 
necessary to hold, as matter of law, that 
transcribing with one’s own hand a thought 
which was never conveyed to another, was 
an overt act. This seems a contradiction 
in terms, for the written words, if uncom- 
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municated, are certainly only a thought, but 
Jeffries C. J. held that seribere est aggere, and 
Sidney was beheaded. 

Subsequently Jeffries died in the Tower, 
but he could never be induced to express 
the slightest contrition for the atrocities of 
the famous ‘‘Bloody Assizes,” protesting 
“‘that all the blood he had shed fell short of 
the King’s command.”’ 

An even more illuminating case is that of 
the Carthusian monks under Henry VIII in 
1535. The issue between the monks and 
the Crown was in substance the ownership 
of the conventual estates of England, which 
was the largest mass of property in the 
kingdom. All the rising laymen of the 
period were interested in the confiscation, 
and, indeed, most of the chief landed estates 
of the modern British peerage had their 
foundation in grants of conventual land. 
The pressure, therefore, upon the courts for 
the conviction of contumacious monks was 
violent and produced suggestive results. 

Among the statutes passed by Parliament, 
to enable the crown to conduct the eviction 
of the monks was that of 1534, which made 
it treason to maliciously imagine or attempt 
to deprive the King of his dignity or title. 
One of his titles was Supreme Head of the 
Anglican Church. 

The sternest resistance to acknowledg- 


ing Henry VIII as Supreme Head on earth | 


of the Anglican Church, came from the Car- 
thusian London. Thomas 
Cromwell, therefore, who was then prime 
minister, determined to make an example. 
On May 29, 1534, the oath of supremacy had 
been tendered the Carthusian monks, which 
they had taken under certain reservations. 
To break their resolution Cromwell sent the 
Prior Houghton and some of the brethren 
to the Tower, and there examined them. 
Finding them unyielding, Cromwell caused 
the prior, two monks of the order, and a 
fourth recalcitrant to be indicted for trea- 
son, on the charge that they “did, on 26 
April, 27 Henry VIII, at the Tower of 
London, . . . openly declare and say, ‘the 


monastery of 





King, our sovereign lord, is not the Supreme 
Head in earth of the Church of England.’ ”’ 
The prisoners pleaded not guilty. An old 
account of the trial relates that ‘‘The jury 
could not agree to condemn these four re- 
ligious persons, because their consciences 
proved them they did not it maliciously. 
The judges thereupon resolved them, that 
whosoever denied the supremacy denied it 
maliciously, and the expressing of the 
word maliciously in the act was a void limit 
and restraint of the construction of the 
words and intention of the offense.’’ Fin- 
ally a verdict of guilty was obtained, and 
the criminals were executed. 

In this case, if correctly reported, the 
court, to obtain a conviction, excluded 
the evidence of the animus tendered by the 
defense. According to this ruling the mere 
repetition of the words by an imbecile 
would have constituted the crime. I think 
these three cases sufficiently illustrate the 
effect of pressure of environment in trials 
for treason. If we now advance to felony, 
trespass, and contract, we shall find the 
same phenomenon always appearing, only 
thrown less sharply into prominence because 
of the less intensity of the conflict generating 
the litigation. It being admitted that acts 
can be proved tending to show that a felony 
or a trespass has been committed, or a con- 


, 


tract made by a given individual or individ- 
uals, that is to say, the facts being established, 
the whole question at issue is the mental 
condition of the parties, and as this mental 
condition can only be ascertained by others 
through the the animus, except 
when a man testifies to his own thoughts, 
must be a matter to be inferred from cir- 
cumstances. Accordingly the rules of evi- 
dence have been shaped with a view to pro- 
tect the strong and expose the weak. 

To understand the historical demonstra- 
tion of this proposition we must first realize 
the conditions under which those men lived 
who made the medieval common law. 
The feudal gentry were a predatory and 
very largely a migratory class, whose path 


senses, 
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to fortune lay through war and robbery. 
The Normans migrated to England, and 
many_English afterward migrated to France 
or Palestine, but whether they sought 
wealth and power by conquest abroad, or by 
cattle driving and abducting women at 
home, their first necessity was that con- 


viction for acts of violence should be diffi- | 


ult, and their second that they should 
have fully open to them the defense of in- 
nocent animus. 

At the beginning of the thirteenth century, 


when the records open, 


tions propounded to them by the court. 
Prosecutions naturally fell into three cate- 
sories. First, as in Tirrel’s case, the homi- 
ide being established, the facts might in- 
licate an innocent mind so clearly that the 
ury would return no felony, and the King 
would pardon. The following example oc- 
curred in 1214 A.D. 

“Roger of Stainton was arrested because 
in throwing a stone he by misadventure 
killed a girl. And it is testified that this 
was not by felony. 
the King, and the King moved by pity 
pardoned him the death. So let him be set 
free.’”’ Selden Soc. Pleas of the Crown, Case 
II4. 

Or, a homicide having been committed, 
suspicion rested upon a man as accessory. 
Were he appealed by some one who could 
do battle, he might clear himself by the 
duel, or if the appellor or he himself were 
unable to fight, or if he were prosecuted by 
the Government upon general suspicion, 
he underwent the ordeal. But failure at 
the ordeal seems to have been very rare. 


“William Trenchebof was said to have | 
handed to Inger of Faldingthorpe the knife | 
wherewith [Inger] slew Wido Foliot. He | 


is suspected thereof [by jurors]. 
purge himself by the water that he was not 
consenting [to the death]. He has failed 
and is hanged.” 
of the Crown Case, 116. 


the crown cases | 
came before the justices in Eyre upon pre- | 
sentments by a jury who answered ques- 


And this was shown to | 


Let him | 


Selden Soc. Select Pleas | 


Under the medizval system, the physical 
| facts could seldom have been in much doubt, 
| for, as a rule, felonies came up on appeal, 
and appeals, or accusations by private per- 
| sons, were not entertained unless the ap- 
| pellor could make oath to having actually 
| seen the deed. 

In 1201 Denise, wife of Anthony, ap- 
| pealed Nicholas Kam of the death of her 

husband, but the court “‘considered that 
| Denise’s appeal is null, for in it she does not 
| say that she saw the deed.” Selden Soc. 
Pleas of the Crown, Case 1. 

But, the fact of the homicide being ad- 
mitted, the animus still remained in doubt, 
| and the appellee could prove his innocence 
by battle, supposing, of course, that no in- 
capacity upon either side necessitated the 
ordeal. 

In the following case in 1203 the assault 
must have been notorious. 

William, John’s son, appeals Walter, son 
of Ralph Hose, for that when [William’s] 
Lord Guy of Shawbury and [William] had 
come from attending the pleas of our Lord 
the King in the county court of Shropshire, 
there came five men in the forest of Haugh- 
| mond and there in the King’s peace and 

wickedly assaulted his Lord Guy, and so 
that [Walter] who was the fourth among 
| those five, wounded Guy, and was accessory 
| with the others in force and aid so that Guy 
| his lord was killed, and after having 
wounded his lord he [Walter] came to 
William and held him so that he could not 
aid his lord; and this he offers to deraign 
| against him as the court shall consider. 
And Walter comes and defends all of it word 
by word as the court, &c. It is considered 
that there be battle between them. The 
battle is waged.” Selden Soc. Pleas of the 
Crown, Case 8o. 

These cases expose the whole theory of 
medieval criminal law and evidence, as 
| opposed to ecclesiastical law and evidence 
| which favored the astute man as compared 
with the fighting man. A more perfect 
| system for protecting the class which evolved 
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it could hardly be conceived. That class 
lived largely by, what we should call, crimes 
of violence; therefore it was essential that 


conviction for trespass vi et armts, for high- 


way robbery, for arson, and for homicide 
should be difficult. And so we find that 
normally the perpetrator of a felony could 
only be accused by an eye witness, and that 
when brought to trial and the facts of the 
crime established, the prisoner could prove 
an innocent animus by judgment of God, in- 
voked through battle. 

Presently, as the jury came in, a stage was 
reached where the appellee in felony had the 
choice of telling his own story, or of resorting 
at once to the combat. If he went into the 
evidence the court might dismiss the appeal, 

In 1220 the Earl of Winchester, through 
his bailiff, appealed John of Marston for 
felony, because he had abducted one Maud, 
the Earl’s ward. Marston appeared and 
defended the felony, “‘but was willing to 
tell the truth.” 

His defense in substance was that the Earl 
wishing to retain Maud’s estate in his family, 
took steps to make Maud a nun, whereupon 
the lady sent for John and having told him 
the story, married him. Thereafter the 
Earl’s party seized Maud intending to carry 
her on horseback to a convent, which he, 
John, could not prevent, being inferior in 
force to the enemy. Then Maud slipped off 
her horse and ran to John who rode away with 
her, and this was the felony complained of. 

After further testimony the court ad- 
journed pending the arrival of witnesses. 
Selden Soc. Pleas of the Crown, Case 202. 

You perceive what the administration of 
criminal justice amounted to as against the 
armed class. Mr. Maitland, the learned 
editor of the Selden Society’s Pleas of the 
Crown, certainly does not exaggerate when 
he says in his preface, ‘In the first place 
criminal justice was extremely ineffectual; 
the punishment of a criminal was a rare 
event; the law may have been cruel for, in 
our eyes, it was capricious; it made use of 
the irrational ordeal; but bloody it was not.”’ 





The ordeal favored the defendant quite as 
much as the duel for, according to Mr. 
Maitland, ‘‘Success at the ordeal seems to 
have been far commoner than failure; in- 
deed, only one single case of failure has been 
found.’’ This case I have cited and, I may 
add, it was evidently the failure of a person 
of bad character and little consequence, 
whom the county wished to get rid of. 
Selden Soc. Pleas of the Crown, XXIV. 

In a former lecture I have pointed out 
some of the causes which led to the sub- 
stitution of the jury for the combat, but 
beside these there were others, all connected 
with the crusades which opened up the east- 
ern trade. In 1099 the Christians took Jeru- 
salem, and within two generations the 
chartered towns were springing up all over 
Europe; but the chartered towns were cen- 
ters of industry and commerce, and centers 
of industry and commerce have always been 
foct of incredulity. In 1163, just. before 
Glanvill became chief justice, heresy grew 
so rife in the South of France that repression 
became necessary, and about a generation 
later this repression took the extreme form 
of the crusade led by Simon de Montfort 
against the Albigeois. Montfort, who was 
created Earl of Leicester by King John in 
1206, was invested with the County of 
Toulouse by the Fourth Lateran Council in 
1215; but even Montfort could do little with 
the legal procedure at hand. Already the 
Church recognized that to extirpate heresy 
some process more effective than the ordeal 
was needed. Accordingly this same coun- 
cil abolished the ordeal and the Church 
addressed itself to organizing the Inquisi- 
tion. The abolition of the ordeal, however, 
paralyzed the machinery of the duel, for 
without the ordeal those appellors who, 
from incapacity, were unable to fight, were 
left without remedy. Therefore trial by 
combat hardly survived the year 1220. 
Mr. Maitland says that after John’s reign, 
which ended in 1216, ‘“‘the justices seem to 
have delighted in quashing appeals.”’ Sel- 
den Soc. Pleas of the Crown, XXIV. 
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Nevertheless the introduction of the jury 
far from lessening the advantages of the 


martial aristocracy, possibly increased them | 


for, in the first place, the benefit of the 
clergy came in with the jury, and the bene- 


| Chamber. 


fit of the clergy meant practical immunity | 


for all persons of standing and opulence; 
and, in the second, apart from the benefit of 
the clergy, the jury itself was a singularly 
perfect instrument for the protection of the 
gentry. Not only were the sheriffs who 


selected the panel invariably considerable | 
land holders, but the sheriffs always re- | 


turned landlords on important occasions as 
jurors. ‘Moreover a great family had an in- 


fluence in its own county which made ‘the | 


conviction of one of its members for any 
ordinary crime by a local jury impossible. 
Such men only incurred risk if they ma- 
rauded far from home. 

I will illustrate by a case which arose as 
late as 1502, just as feudal society collapsed. 
The abduction of heiresses was a peculiarly 
aristocratic crime, and so popular that Par- 
liament by statute, 3 Henry 7, c. 2, made 
abduction a capital felony, and allowed the 
wife to prosecute the husband. 

The Vernon family flourished greatly in 
the fifteenth century. William Vernon 
had been Knight Constable of England, and 
his son, Sir Henry, Lord of Haddon, was 


High Sheriff of Derbyshire, was intimate | 


with the King, was made by Henry VII one 
of the trustees of his will, and was, beside, the 
Governor of the Prince of Wales, who lived 
much with him at Haddon. Apparently, 
it became convenient to Sir Henry to pro- 
vide for a nephew, for about 1500 William 
and Roger Vernon seized Margaret Kebell, 
an heiress, carried her off with a troop of a 
hundred armed men, and afterward married 
her by force to Roger. 

Margaret was irreconcilable, and as soon 
as she recovered her liberty prosecuted 
Roger at the assizes at Derby in 1502. As 


‘the editor of the Star Chamber Cases of 


the Selden Society observes: ‘‘In Derby- 
shire, as may be imagined, it was hopeless 


| common law. 


to expect a successful prosecution of a 
Vernon on a charge of this nature. The 
defendants were acquitted.”’ 

Defeated here Margaret tried the Star 
In the Star Chamber the defen- 
dants could be interrogated and there was 
The Star Chamber had, however, 
no capital jurisdiction. 


no jury. 
because 
Roger and William were worthless, Margaret 
seems not to have prosecuted them, but she 
pursued Sir Henry as an accessory, and it 
cost him dear. 


Perhaps 


He was convicted and paid 
£900 for a pardon, a sum which, I suppose, 
may represent about $30,000 of our money. 
Kebell v. Vernon, Selden Soc. Select Cases in 
the Star Chamber 130. 

Contrasting these two prosecutions, the 
one at common law and the other before 
a prerogative court, the reason is plain 
enough why the landlords always clamored 
for what they called the “safe guards” of 
the common law. A century before the 
Vernon trials, in 1415, Parliament formally 
protested to Henry V that their rights 
were violated because their pleas were 
decided in the Star Chamber upon the oath 
and examination of the parties, according 
to the form of the civil law and the law 
of the Holy Church, in subversion of the 
Rotulus Parliamenti, 3 Hen. 


| 5, V. 4, p. 84. 





And they certainly had some cause, for in 
matters of finance, as well as in criminal 
matters, the gentry seem to have fared 
hardly before the prerogative courts. A 
curious case reported by the Selden Society 
illustrates their grievance. See Lord Edward 
v. Prior of Gisburn, Jewish Exchequer 39, 40. 

Such was the operation of the common 
law while feudal society cohered. Those 
who made this law were a semi-predatory 
class, dwelling in fortified houses. In the 
sixteenth century, as the effect of the use 
of gunpowder, the discovery of the ocean 
passage to India and of the silver of Amer- 
ica, this class fell. The last remnants of the 
feudal baronage were destroyed by Henry 
VIII, and the old military aristocracy was 
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replaced by the unarmed country gentle- 
man. This squirarchy were, speaking 
broadly, a somewhat inert and peaceful 
race with little martial instinct, as was 
demonstrated in the Cromwellian wars 
when the Royalists failed to produce a 
single formidable regiment, or a single able 
officer. The peculiarities of the Tudor | 
gentry were instantly reflected in the Tudor | 





criminal law. 

When it no longer paid to keep up bands 
of armed retainers, when the castellated 
mansion had passed away, when Haddon 
Hall became the open manor house which | 
we know, the landlord found himself in | 
peril whenever he rode abroad. Instead | 
of robbing, he was pillaged. The roads 
were bad and infested with highwaymen, 
communication was exceedingly slow and 
difficult, the arrest of marauders almost 
impossible. The gentry lived in terror of 
their lives, and this terror shaped their 
criminal code. Nothing in Europe was so 
bloodthirsty. In 1810 Sir Samuel Romilly 
asserted that in no country in the world 
were so many human actions punished with 
death as in England. 

Perhaps the two most sanguinary of these 
statutes were the 23 Henry VIII, c. 1, and 
the 8 Eliz. c. 4. The one made robbery, 
and the other stealing from the person 
more than the value of twelve pence, 
capital without benefit of clergy. 

Consider what these enactments meant. 
The taking of any property by violence 
on a road or in a house, was punished with 
death, even though the property were 
taken under the honest belief that the 
taker had a right to redress his own wrong, 
and though he afterward returned what 
he had taken. For example, suppose a 
creditor had visited his debtor to collect a | 
debt and, payment being refused, had thrust 
the debtor aside and taking from the table | 
a penny had left the house with the purpose | 
of applying the penny to his claim. And | 
suppose this creditor when walking away | 
had reflected upon what he had done, 


and returning had restored the penny. I 
apprehend he would, under Popham, assur- 
edly have been convicted and hanged. 
Theoretically the accused could give 
evidence in defense of an absence of the 
animus furandi, or felonious intent, but 
society in the sixteenth century demanded 
that in this class of crimes conviction should 
follow upon the act, and took effectual 
means to exclude all mitigating testimony. 
The whole medizval common law procedure 
was changed. Under Henry VIII and 
Elizabeth, the accused was allowed neither 
counsel nor witnesses, and though, in the 
seventeenth century, this practice was so 
far relaxed as to permit the prisoner to 


| question persons whom he could induce to 


attend the trial, these persons were not 
sworn, and obtained little credit. More- 
over he had to face the judge. It was a 
legal convention that the presiding justice 
acted as counsel for the accused. In 


| reality he saw to it that the law should take 


its course. Lord Campbell has thus 
described Popham, C. J.,at the assizes, who 
was appointed to the Bench in 1592. 

“The reproach urged against him was, 
extreme severity to prisoners. He was 
notorious as a ‘hanging judge.’ Not only 
was he keen to convict in cases prosecuted 
by the government, but in ordinary lar- 
cenies, and, above all, in highway robberies, 
there was little chance of an acquittal before 
him. ... Lives of the Chief Justices, 1, 
219. 

When he had obtained a conviction he 
uniformly let the law take its course, be- 
cause, as Aubrey observed, ‘If he was the 
death of a few score of such gentry, he pre- 
served the lives and livelihoods of more 
thousands of travelers, who owed their 
safety to this judge’s severity.”” Aubrey, 
111, 498. 

Before such a judge, the accused without 


| counsel and without witnesses could hardly 


escape, for if he tried to defend himself or 
gave evidence in his own behalf he was sub- 
jected to a ruthless cross-examination from 
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the Bench. If you care to know how far | 
judges went in this direction, I advise you 
to read Popham’s examination of Garnet, | 
who was tried as an accessory to the Gun- 
powder plot, or Jeffries’ conduct at the 
trial of Alice Lady Lisle. Alice Lisle was 
indicted for treason for harboring two 
fugitives from Sedgmore. She testified that 
he did so in ignorance of their presence at 
battle. The accused was tried as an 
ccessory, before the conviction of the prin- 
ipals; therefore there was no direct evidence 
ven to prove the criminality of the men she 
ceived. Jeffries cured the defect by 
rming at the jury when they disagreed 
cause of their doubt as to the scitentef, 
threatening to shut them up without food or 
iter. Jefferies then sentenced her ‘‘to 
drawn on a hurdle to the place of execu- 
ion, where your body is to be burned alive 


the 


till you be dead.”’ : 

Lord Coke protested against depriving 
the accused of witnesses, and declared there 

s no shadow of authority for such an out- 

ge, 3 Institute 79, but Coke though techni- 

lly right was in substance wrong. The 
riminal common law procedure, under 
Henry VIII and Elizabeth, was an improved 
Star Chamber practice, against which the 
entry railed while they robbed, but which 
ey adopted when others robbed them. 

Few more ingenious codes for the arbitrary 
punishment of a subject class were ever in- 
vented than the English criminal law during 

veral generations. Making a multitude 

{ petty misdemeanors capital had the effect 
of withdrawing all extenuating circum- 
tances from the jury and making the judge 
the real arbiter of the prisoner’s fate. 

Whether the act charged was a malig- 

int murder, or the pilfering of thirteen 

nce by a starving mother to feed a dying 

iild, made no difference. The motive 
actuating the offense was disregarded. The 
punishment was death. The infliction of 
punishment lay with the agent of the domi- | 
nant class; that is to say with the judge; and 
accordingly you will find that the ratio of | 


| Metcalf constructed his 


| facts -are palpable. 


| plays so large a part. 
| science is the true basis of the principles of 


executions to convictions varied, precisely 
in proportion to the terror inspired in the 
landlords by crimes of violence. 

From about 1535 when the convents were 
dissolved, England swarmed with vagrants. 
No effective police existed. During the 
rest of Henry’s reign an average of two 
thousand persons were hanged annually. 
Under Elizabeth, to the mortification of 
Lord Bacon, the number fell to no more than 
four hundred, but as late as 1772 above half 
of those convicted were executed. Just 
then scientific road building began. John 
first stretch of 
turnpike in 1765, his last in 1792. During 
this quarter of a century England acquired 
tolerable roads, arrests were facilitated, 
and the effect was immediately apparent in 
the law. Between 1802 and 1808 about one 
in eight of those sentenced were hanged, 
and in May, 1808, Sir Samuel Romilly moved 
in Parliament for the repeal of the act of 
Queen Elizabeth which made stealing of 
above twelve pence from the person capital. 

The inferences. to be drawn from these 
No one could mistake 
them. In the fifteenth century gunpowder 
made castles untenable, and in the sixteenth 
the open manor house came into use. This 
change indicated a revolution in economic 
competition, and following on this revolution 
a modification of the instincts of the govern- 
ing class supervened. They disarmed. 
Being thereafter unable to protect them- 
selves they made savage criminal laws that 
others might the better protect them. In 
the nineteenth century English domestic 
life was again remodeled by improvements 
in transportation which induced the organ- 
ization of a perfected police. Forthwith 
the modern criminal law appeared from 
which the death penalty has been nearly 
eliminated, and in which “‘motive,’’ whose 
office is to ameliorate the doctrine of intent, 
Evidently, applied 


jurisprudence. 
Passing now from crime to tort precisely 
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the same phenomena appear, and precisely 
the same analysis of the operation of 
mechanical causes will reconcile the contra- 
dictions of the law. I will take, for illus- 
tration, trespass. As you know, trespass 
may be viewed as a crime or as a tort, and 
normally, that is to say when the power 
of the litigants is nearly balanced, the law 
holds the human being responsible to others 
for voluntary acts resulting in injury. 
Therefore, the fact of a trespass by an 
individual to the person of another being 
established, the issue is, animus. 

Scott v. Shepard is in point 2 Wm. 
Blackstone, 892. The plaintiff having been 
injured by a squib, the court was called 
upon to decide who, among several who 
had thrown it, was liable for the damage, 
The judges held him to be liable whose 
volition had concurred with the act. 

Suppose now, on the contrary, the con- 
ditions to be abnormal, that is, suppose one 
litigant to belong to a favored, the other to 
a servile class; you will find the law favoring 
the stronger precisely in the ratio of his 
strength. The strong will exact as much 
and concede as little as may be. 

Going back to the twelfth century we 
find the military class dominant, and below 
them the villeins. Among the soldiers the 
King acted as arbitrator, but each landlord 
dispensed justice to his serfs. This is what 
followed. The landlord in theory admitted 
no liability to anyone, save to him who could 
overcome him in fight. To members of his 
own class, indeed, who were unable to fight, 
he yielded the ordeal, but the result remained 
the same. He had convenient means at 
hand of disproving guilty animus. The 
villein could not appeal to the combat, and, 
I apprehend, was without remedy for a 
master’s tort, save such relief as his lord 
conceded to him in his own courts, as a 
measure of precaution to keep him from 
attempting assassination. 

If a noble committed a tort against another 
noble, it was usually intentional. The 
early cases of trespass are apt to be for 








murder and arson with a band of a hundred 
men. Literally vt et armis. For such a 
trespass a soldier might be appealed of 
felony. If in the duel he prevailed he 
escaped with his booty, if conquered he 
paid with his life and property. 

In the manor courts, where the serfs tried 
their causes, a very different system pre- 
vailed. Men there had to prove that they 
did not beat each others’ horses, or slander 
each others’ wives, just as in a modern 
police court; but these serfs though they 
could sue each other for torts seem, as I 
have said, to have had very imperfect 
redress against the privileged class. On 
the other hand if you will turn over the 
records of the manorial courts published by 
the Selden Society you will find endless 
actions by the lord against his villeins for 
trespasses of cattle and the like, and a very 
strict accountability enforced. Apparently 
no plea of due diligence was admitted. And 
the reason is plain. The lord did not care 
to go to the expense of fencing his land so, 
having the power, he threw the burden of 
protecting his property on those who could 
not resist. Through such causes as these 
the theory of absolute accountability in 
trespass probably became evolved. 

Gradually as the power of the unarmed 
classes grew with their wealth, the land- 
lords were forced to yield more and more 
until they too began to resort to the King’s 
courts for relief against smiths who pricked 
their horses when shoeing, or ferrymen who 
upset them in a river, but throughout the 
centuries you will always observe that he 
who on the whole had the greatest power 
was also he who had the best of those legal 
principles which we laboriously derive from 
a murky past. 

I cannot now stop to analyze the cases 
in detail. You will find most of them dis- 
cussed in Mr. Justice Holmes’ book, and 
also to some extent in Stanley v. Powell, 1 
Q. B. (1901), 86. The conclusion I draw 
from them is simple. When a feudal aris- 
tocracy were forced to yield something, they 
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-ielded as little as possible, and if you read 
the cases from this standpoint you can 

oncile them very well. I will take a few 
examples. In trespass, in the courts of 
common law, they took care that all the 

irld should be held to a strict accounta- 

‘lity for straying cattle, just as they had 

ld their serfs accountable in their own 
courts, because they were more likely to be 
trespassed upon by others in this manner 
tian to trespass themselves. Also being 
trained to arms they were not apt to hurt 
cthers unintentionally when using them. 
‘ccordingly the shopkeeper who shot badly 
with his bow and arrow could look for little 
mercy from the law. The court was clear 
that bad-markmanship was conclusive evi- 
dence of a reprehensible animus or negli- 
gence. 

“Tf one is shooting at butts, and the bow 
shakes in his hands, . . . if he wounds one 
shooting, he shall have a good action of 
‘spass, against him, and yet the shoot- 
x was lawful, and the wrong which the 
other receives was against his will.’”’ Y. B. 

Ed. IV., 7 pl. 18, A. D. 1466. 

Conversely though the privileged class 
might insist on absolute responsibility in 
espass where the trespass consisted in 
juring unfenced crops with straying pigs, 
in wounding a bystander by bad shoot- 
ing, it was quite another matter when the 
trespass touched themselves. The books 
em with cases in point. English country 
gentlemen have always been great sports- 
en. But the best huntsman’s hounds will 
ometimes follow the chase, though called 
ick, and the best horseman will sometimes 
ose control of a horse, wherefore these 
contingencies were under the particular 
protection of the judiciary. 

In Millen v. Fawdry Latch, 119, decided in 
1624, suit was brought for chasing sheep 
with a dog upon the plaintiff’s land. The 
defendant answered that the plaintiff’s 
sheep strayed upon his land, and his dog 
chased them off, and that the dog, in pursuit 
of the sheep and against the defendant’s 


— — 





will, followed the sheep upon the plaintiff’s 


‘land. There was a demurrer. 


Crew C. J. distinguished a case in the 
year books where a defendant had been 
held liable for letting thorns fall on the 
plaintiff’s premises, by observing that the 
cases differed since it is impossible, if a dog or 
horse will not obey, to recall him. And 
Doderidge, in the same cause, probably 
stated a very old test of due care in hunting, 
when he said: “If the deer come into my 
land out of the forest, and I chase them with 
dogs, it is excuse enough for me to wind my 
horn to recall the dogs, because by this the 
warden of the forest has notice that a deer 
is being chased.” 

Long afterward the rule laid down by 
Crew C. J. touching responsibility for run- 
away horses was affirmed 
Pepper, 1 Ld. Raym. 38; 
continued to be the law. A man whose 
horse became restive from causes beyond 
his control was not held responsible unless 
it could be proved that the animal was 
known to be dangerous. I commend you 
to compare this leniency which the courts 
showed toward accidents which might befall 
a country gentleman with the sternness of 
the same courts towards innkeepers and 
especially carriers, for the carrier, in the 
old days, was a carter and a very incon- 
siderable person. Southcote’s case, 4 Rep. 
83 b, and Morse v. Slue, 2 Keble 72, are 
examples. In Morse v. Slue it appeared 
that though the master of a ship had kept 
a proper guard, thieves had stolen from the 
cargo while the vessel lay in the Thames. 
Holt argued that it would be inconvenient 
to merchants were the master not held liable, 
since they trusted him, and they could seldom 
prove default on his part. Lord Hale sus- 
tained Holt, because the London merchants, 
next the landlords, were the most important 
power in the kingdom.' It was very 


in Gibbons v. 
and it always 


1 See also Pasley v. Freeman, 3 Term 51, in which 
the law of deceit was stretched to favor the mer- 
chant class, ' 
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annoying for these magnates to lose their 
goods on the road or in inns, and it was even 
more annoying to have always to insure 
before taking a journey or making a con- 
signment. It was both simpler and cheaper 
to cause the courts to hold that carriers and 
innkeepers were insurers, and accordingly 
this was done. In commenting on these 
cases Mr. Justice Holmes has acutely and 
judiciously observed : 

“‘One adversely inclined might say that 
it was one of many signs that the law was 





administered in the interest of the upper | 


classes. It has been shown above that if a 
man was a common carrier he could be 
charged for negligence without an assump- 
sit. The same judge who threw out that 
intimation established in another case that 
he could be sued if he refused to shoe a 
horse on reasonable request. Common car- 
riers and common innkeepers were liable in 
like case, and Lord Holt stated the principle. 
‘If a man takes upon him a public employ- 
ment, he is bound to serve the public as far 
as the employment extends, and for refusal 
an action lies.’ An attempt to apply this 
doctrine generally at the present day would 
be thought monstrous. But it formed part 
of a consistent scheme for holding those who 
followed useful callings up to the mark.” 
The Common Law, 203. 

Not a little learning and ingenuity has 
been expended by learned commentators in 
tracing the history of the legal principles 
relating to carriers and innkeepers from 
times as remote as Rome; and doubtless 
under similar conditions like phenomena are 
developed in the law. Nevertheless, it is 
relevant to mark that the legal responsibility 
of the carrier as an insurer extended no 
further than was convenient to the powers 
who made the law. Landlords and mer- 


The merchants, for ships at sea, repudiated 
the common law responsibility of carriers on 
land, and insisted that those who freighted 
goods upon ocean going ships should do 
their own insuring. They regulated their 
liabilities by the easy code of the ad- 
miralty. 

As time went on lawyers, as is their wont, 
began to deduce principles from these curi- 
ously irreconcilable decisions, one of the 
most amusing of which is that which was 
spun from the case of Leame v. Bray, 3 
East, 593, decided in 1803. The plaintiff 
one dark night when driving, was injured by 


| the defendant who was also driving, but on 


the wrong side of the road. With a singu- 
lar impudence the defendant set up his own 
blameworthy animus as a defense, since he 


| contended that he could not commit a tres- 


pass unless he had acted wilfully. Negli- 
gence, he maintained, could not amount to 
trespass. Mr. Justice Gross undertook to 
reconcile all the cases from the year books, 
and finally came to the conclusion that tres- 
pass would always lie for damage caused by 
the direct act of the defendant. This de- 
cision of Justice Gross was long cited as 


| authority for the dogma that he who tres- 


passes is liable absolutely, and such was the 
ruling, as I understand it, of the presiding 
judge at nist prius in the case of Wakeman 
v. Robinson 1 Bing. 213. 

The ancient ecclesiastical canons as I have 
explained defined two classes of reprehen- 
sible minds, the one active, or malevolent, 
the other passive, or negligent; and, accord- 
ing to Lord Hale, it is this division which 
ordinarily separates the crime from the tort. 

The law usually infers that when a man 


| commits an act he contemplates the natural 


chants alike suffered from losses by carriers | 


and innkeepers on land, therefore these were | 


held liable absolutely, and were not allowed 
to show that the animus was innocent; but 
at the point where the interests of the 
magnates diverged, the law lost energy. 


consequences thereof, and is to be held 
responsible therefor, unless he can excuse 
himself, and making excuse is part of his 
case. This I take to have been the condi- 


| tion of the law touching trespass down to 
| Wakeman v. Sawer or the time of the 


| 





building of/f@pilways, and I have now to 
call_yorf attention to a beautiful example 
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of the manner in which courts use evidence 
to favor a dominant class. 

Wakeman v. Robinson, decided in 1823, 
just at the time when the construction of 
the Liverpool and Manchester Railway was 
begun, was a driving accident, like Leame v. 
Bray, and, on the authority of Leame v. 
Bray, the presiding judge ruled at mnzst 
prius that “this being an action of trespass 
it was immaterial whether the act was will- 
ful or accidental,’ that the defendant was 
liable for the injury, and there was a ver- 
lict accordingly. On the argument before 

1e full Bench, the chief justice thought 
that the defense of an innocent animus, or 

ue care, was always open. At the trial it 
had been excluded, nevertheless he held the 
verdict to be right because it appeared 
from the testimony reported that the defen- 
dant had been negligent. 

From this reasoning I infer that, up to 
1830, when the first railway was opened, the 

rties to an action for damages for tres- 

ss to the person stood upon equal terms; 
hat is to say, that when the plaintiff had 
proved an apparently unexcused injury, the 
burden rested on the defendant to excul- 
ate himself. 

The Reform Bill of 1832 marked the down- 
all of the landed class in Great Britain, and 
forthwith centralized capital assumed con- 
trol of the kingdom. Lord Abinger, among 
the judges, seems to have been the most sen- 
sitive to the new impulsion. Under the 
conditions which had prevailed before the 
introduction of steam, masters had recog- 


nized a general responsibility for the negli- | 


gence of their servants in the course of their 
employment, and this responsibility had 
not been felt to be particularly onerous. 
But when masses of labor collected in the 
service of railways and factories, it became 
clear that were masters made to answer for 
the animus of their servants among them- 
selves, the results of their carelessness would 
certainly be costly, and might even im- 
pair dividends. Therefore, in 1837, Lord 
Abinger repudiated this responsibility in 





Priestley v. Fowler 3 M. & W. 1. In 1842 
Chief Justice Shaw followed Priestley v. 
Fowler in Farwell v. Boston & Worcester 
R.R. 4 Metc. 49, and this decision marks an 
economic revolution in Massachusetts as 
sharply as did Taltarum’s case in England 
in 1472, when the feudal system broke down. 

Chief Justice Shaw’s genius lay in his 
instinct for the social center of gravity, and 
keeping close to this he favored the defense 
in negligence cases for the rest of his life. 
He took a second long step in 1850, when 
he decided Brown v. Kendall, 6 Cush. 292. 

In Brown v. Kendall the plaintiff had been 
injured by an accidental blow from the 
defendant’s stick while the defendant was 
trying to separate two fighting dogs. The 
chief justice took this opportunity to mani- 
pulate the burden of proof. He held it to be 
insufficient for the plaintiff to show that he 
had been injured by the defendant, apparently 
without fault of his own, he insisted that the 


| plaintiff must go further and prove affirma- 





tively that the accident was caused by the 
reprehensible animus of the defendant. In 
other words, he must show before he could 
recover that the defendant had been lacking 
in that care for others which the ecclesias- 
tical law exacted from all men. I need not 
point out the advantage this gave the de- 
fendant. Toa certain extent the railway is 
an insurer of the passenger, provided, in 
jurisdictions like Massachusetts, he can de- 
monstrate that neither by word nor deed 
does he in any degree contribute to the dis- 
aster which befalls him; but in its relations 
with the public at large, or its own em- 
ployees, the railway is under no such dis- 
ability, and plaintiffs, especially those who 
are poor, may often find it impossible to 
prove negligence, the more so as most of 
the evidence is likely to be under the cor- 
poration’s control. 

During the third quarter of the nineteenth 
century the power of centralized wealth grew 
almost unchecked, and appears to have 
culminated about 1870. As usual, the 
culminating point was marked by a decision. 
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In Murphy v. Deane, 101 Mass. 455, decided 
in 1869, the Supreme Court of this Common- 
wealth reached the limit. They then held 
that it was not enough that the plaintiff 
should prove the injury, that he had been 
in no apparent fault, and that the defendant 
had been guilty of negligence, but he must 
also demonstrate that by no act, that is to 
say by no thought of his, had he so directly 
contributed to the misfortune, that had he 
thought otherwise the accident would not 
have happened. The judiciary could go no 
further unless they were prepared to hold 
that traveling in a train was conclusive 
evidence of a reprehensible animus. In 
Murphy v. Deane the scale tipped far, since 
it established as the measure of legal re- 
sponsibility between plaintiff and defend- 
ant, that the smallest inadvertence on the 
part of the plaintiff might counterbalance the 
utmost disregard of life, short of wanton 
recklessness, on the part of the defendant. 

Apparently during some years the judi- 
ciary were misled in estimating the relative 
energy of the forces, the resultant of whose 
conflict it is their function to express. This 
phenomenon is not unusual, and its effects 
are often serious. The culminating decision 
had hardly been rendered in 1869 before a 
reaction set in which still continues. Be- 
tween 1870 and 1880 Parliament passed 
three important statutes all drawn to curb 
centralized capital, in 1871, the Trade Union 
Act, in 1875 an act to protect strikers 
against indictments for conspiracy, and in 
1880 the Employers’ Liability Act. If you 
wish to see how completely this last statute 
prostrated Priestley v. Fowler you can read 
Thomas v. Quartermain 18 Q.B.D. 685. 

Of late America has distanced England in 
this direction. Most states have adopted 


the principle of the employers’ liability to 
servants, in 1887 Congress passed the Inter- 
state Commerce Act, in 1890 the Sherman 
Anti-Trust Law, and last year the Rate Bill. 
Yet this seems only the beginning. 

Most striking of all is the National —_ 
ployers’ Liability Act, which was approved 





June 11, 1906. This statute reverses the 
policy of that portion of the judiciary repre- 
sented by the Massachusetts court and 
suggests a reaction reaching the center of 
the social equilibrium, a reaction similar to 
that indicated in Great Britain by the un- 
opposed passage through the Commons of 
the bill overthrowing the Taff Vale decision. 

In the second section of the American 
statute Congress has enacted that “ the fact 
that the employee may have been guilty of 
contributory negligence shall not bar a 
recovery where his contributory negligence 
was slight and that of the employer was 
gross in comparison, but the damages shall 
be diminished by the jury in proportion to 
the amount of negligence. . . . All questions 
of negligence and contributory negligence 
shall be for the jury.” 

The whole movement is of the deepest 
interest to the lawyer, but what must fix 
our attention here is the effort of the public 
to enforce stricter canons for judging the 
animus of corporations, either civilly or 
criminally, where their acts touch the 
health or the safety of the citizen. 

In this momentous conflict the determina- 
tion of the animus underlying negligence 
plays a foremost part. The courts have 
attempted more or less openly to assume 
this function themselves. The legislatures 
seek to restore the jury to its office. As the 
courts have formulated the law they have so 
burdened the plaintiff that human life is 
cheap, so cheap that it is cheaper than 
railway equipment; therefore the railways 
economize on equipment and buy the lives 
of those immolated. The result is that 
approximately one hundred thousand per- 
sons are killed or injured annually in railway 
accidents, relatively few of which are unpre- 
ventable. Had the courts adopted an oppo- 
site construction of the law, and held rail- 
ways absolutely responsible for all injuries 
inflicted by them unless they could demon- 
strate complete absence of blame, it is at 
least conceivable that accidents would have 
been found more costly than prevention. 








aseraa 








VIIM 


THE 


MODERN CONCEPTION 


OF ANIMUS ae 





However this may be as a speculation, law- 
yers have to deal with the law as it stands. 
Probably the opposition to a series of 

weeping enactments throughout the Union, 

lrawn in the spirit of the National Em- 

»loyers’ Liability Act and designed to over- 

turn the doctrine of contributory negligence, 

would meet with such opposition that this 
suld prove not to be a practicable path 
ward relief. 

The tendency seems rather in the direc- 
‘on of government inspection and control; 

ward boards empowered to enforce an 

-penditure upon track and equipment ade- 
iate to ensure a definite standard of effi- 
iency. Obviously such legislation, like 

“Safety Appliance Act,’ the ‘Pure 
od Act,”’ and the ‘‘ Meat Inspection Act,”’ 
uuld vastly expand the Federal jurisdic- 

m by giving the national government 

ithority to enforce an expenditure of what 

as, hitherto, been deemed private income, 

‘ public purposes, without compensation 

| without the owner’s consent. 

The developments of the future lie be- 

nd the limits of this article. To-day I 
wish to confine myself to recommending to 

um a certain method of analysis when 
I refer to the 
itial process of separating the matter to 


acking legal problems. 


proved from the evidence by which you 
I apprehend that usually, 
your practice, you will find the thing you 


ll prove it. 


ive to prove is a mental condition, how- 
er veiled the issue may be by circum- 
stances. If this proposition be sound the 
oblem which will demand your promptest 
tention will be to investigate how freely 
e courts will admit testimony to show that 
ental condition, or -how completely they 
will exclude the adversary’s testimony upon 
our objection. 
At the risk of being prolix, I shall illus- 
trate my meaning by examining one or two 
imous cases, which have been often cited 
; instances where the courts have excluded 
evidence of animus in negligence and held 
lefendants to an absolute accountability. 





The first of these is Rylands v. Fletcher, 
L. R. 3 H. L.C. 330. There a flood occurred 
because of a break in a reservoir, caused by 
certain disused shafts which had been sunk 
in neighboring property. The chancellor held 
that evidence of proper construction was im- 
material, that the defendant was bound to 
keep safely a dangerous substance which he 
had collected on his land, and that he should 
have known of the existence of the shafts. 
Nothing can be plainer than that this 
decision only excluded a certain class of 
testimony to prove a blameless animus. 
Had the defendant’s evidence tended to 
show that the reservoir being originally of 
sound construction, its masonry had been 
shattered by the use of explosives in the 
plaintiff’s shafts, and that because of this 
injury the flood ensued, I suppose that the 
testimony would have been held to be 


material. 
Another example is Shipley v. Fifty 
Associates, tor Mass. 251. There it 


appeared that the plaintiff when walking 
in a public street had been injured by snow 
falling from the defendant’s house. The 
defendant wished to prove, as evidence of 
blamelessness, that his house was properly 
constructed and that the snow fell from 
natural and unpreventable causes. The 
court held him liable for the injury, reject- 
ing the testimony he offered as immaterial. 
The issue again is plain. It was the char- 
acter of the defendant’s animus toward his 
neighbor. Having built a house upon a 
public street where all men freely walked, 
the defendant had not fulfilled his duty by 
leaving a dangerous mass of matter upon 
his roof whence it might fall and injure the 


passer. If he so built his house, he was 
bound to remove the snow. Not to do so 
was blameworthy. Here again I appre- 


hend the relations of the parties would have 
been changed, had the defendant been pre- 
pared to show that his house stood back 
from the street, and that the plaintiff had 
been injured when walking upon the defen 
dant’s land. 
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Finally, I recommend you to read Lossee 
v. Buchanan, 51 N. Y., 476, where various 
dicta in Rylands v. Fletcher are criticised. 

An analogous analysis may be applied 
to the issue of ‘‘reasonableness”’ where one 
of two parties is under a servitude and 
the government intervenes to correct the 
inequality. 

Let us take the railway rate. A rate is 
imposed upon the public by a superior 
power. The complainant has no alterna- 
tive but to pay, for transportation is to him 
a necessity. The question presented is 
whether that price, fixed by a corporation 
through an exercise of a delegated attribute 
of sovereignty, is a reasonable manifesta- 
tion of a volition. 

I apprehend that no rate can be intrinsi- 
cally reasonable or unreasonable. It is 
only reasonable or the reverse according 
as it may conform to an intellectual con- 
ception existing in the mind of the tribunal 
having jurisdiction of the cause. 

That intellectual conception is an effect 
of a social environment, which, indeed, is 
the cause that the rate should exist at all. 
All the facts which constitute that environ- 
ment are more or less relevant as bearing 
upon the ideal standard which shall finally 
measure ‘‘reasonableness,’’ and among these 
facts are the mental attitude of the parties 
to the case, together with the rate itself. 
The rate must be analyzed, its component 
parts shown, and inferences must be drawn 
therefrom to explain the motives which con- 
trolled the volition of him who made it. 
For, in such cases, volition is a most impor- 
tant factor in the litigation. 





He who makes a rate has the intent to 
raise money from the public and this intent | 
is lawful if the amount raised be “‘reason- | 
able ” and the motive be only to obtain a | 
revenue. But supposing the rate maker | 
act from mixed motives, one of which is, 
in fixing upon that particular rate, to com- 
bine with another corporation as a mono- 
poly to control prices; I apprehend that 
for entertaining this secret motive the raie 





maker may be indicted and imprisoned, 
although the rate, in absolute amount, may 
be “reasonable. ”’ 

The inference is that a rate, by itself, can 
hardly be a direct issue. It is evidence 
bearing upon the issues directly involved, 
which are always a series of intellectual con- 
ceptions. These conceptions are to be 
created or analyzed by the aid of facts, of 
which the rate is one. 

To try a cause involving the “‘reasonable- 
ness’’ of rates, the first task is to adduce and 
marshal evidence which shall create a cer- 
tain ideal standard of ‘“‘reasonableness”’ 
which shall meet your purpose. Then the 
particular rate complained of is to be intro- 
duced to prove that the standard which has 
been created in the mind of the tribunal is 
not enforced. 

The second task is to analyze the volition 
of the rate maker, by the aid of all evidence 
both direct and circumstantial, in order to 
show a corrupt animus, because of which 
animus any rate he might impose, whether 
high or low, would be an unlawful, or even a 
criminal act. 

Approaching thus dispassionately the 
seething caldron of modern competition we 
soon perceive that courts can no more escape 
from the constraint of their environments, 
than can railways, trade unions, money 
lenders, manufacturers, or the tides of the 
ocean. The law which regulates a society 
must be as fluid as is the society which 
creates the law. Hence in periods of rapid 
change courts can follow no inflexible rules, 
they can be bound by no precedents which 
lead from fixed premises to an inexorable 
conclusion. They are creatures of circum- 
stances and must yield to the force which 
created and which upholds them, like all 
else in nature. 

Recognizing this necessity, I take it to be 
the lawyer’s part to study the causes of 


which judicial judgments are the effect, to 


the end that he may learn to measure in- 
telligently the relative energy of the forces 
locked in the controversies in which he may 
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His advice to his clients will 
his conclusions, 


participate. 
measure the sagacity of 
for, as a general rule, you may be assured 
that that party will prevail before courts 
of justice whose cause embodies power 
rather than logic. 

Finally, I have once more to impress upon 
you that among the infinite number of 
causes which go to make up a resultant of 
social forces at any given instant of time, 
none are probably so cogent as the applied 
sciences. These manifestly largely shape 
the form which economic competition takes 
as it varies from decade to decade, and as 
the form of the competition varies, so must 
the attributes of the dominant class who 
make judges, pass statutes, and promulgate 
the law. 

Thus dominant classes rise, culminate, and 
decline, in obedience to the demands of an 
ever restless nature, and I commend to you 
to ponder on the imprint which the ebb and 
flow*of‘this social tide leaves upon the law. 
You will find, if I mistake not, that the law 
is regularly wrenched, more or less violently, 
from its logical path, to facilitate the rise of 
each new”species of the competitive man, 





and that it is again dislocated to accelerate 
that species’ fall. Therefore, would you 
fathom the meaning of the mass of contra- 
dictory precedents with which you have 
to deal, you should first examine the mech- 
anism which makes each contradiction as 
inevitable as is the rising and setting of the 
sun. 

Starting from these premises I apprehend 
that you can explain judgments if you can- 
not reconcile them. You can learn to under- 
stand contradictory have 
been made precisely as you can understand 


why decisions 
why in one age the open manor house re- 
placed the castle, and in another the rail- 
way replaced the stage coach. But should 
you ignore these great fundamental motors 
of human life, and approach the law as 
though it were a science apart and self- 
developing, evolved from internal and im- 
mutable principles of its own which can be 
reconciled by logic as they expand, I fear 
that your efforts will resemble those of the 
medieval schoolmen who sought to ex- 
plain the universe by means of the syllogism. 


Boston, Mass., December, 1906. 
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A DIGEST OF STATUTES AND DECISIONS CONCERNING TOWNS AND TOWN OFFI- 
CERS, BY JAMES S. GARLAND, ESQ., OF THE MASSACHUSETTS BAR. THE BOSTON 


BOOK CO., 1906. 950 pp. $6.50. 


By Henry WARE 


R. GARLAND’S recent work on ‘‘ New 

England Town Law”’ is a book which 
should prove interesting to several classes 
of readers. To the student of political 
history and institutions, to the town official, 
and to the practising lawyer, this volume 
offers in condensed form a description of the 
historical growth and functions of the New 
England town, the duties of the various 
town officers, and a reference to the more 
important decisions 
duties. 

The arrangement of the book is novel, 
but well adapted to the scope of the work. 
After a general introduction, Mr. Garland 
has taken up each of the six New England 
states separately, and given, under the 
titles of the various town officers, an account 
of the statutes relating to the duties of that 
officer. Often the statute is quoted in full, 
and always with a reference to the official 
volume. Brief statements of decisions are 
inserted under the appropriate statutes. 

As a handbook for town officials in any 


| 


those jurisdictions, with possibly a decision 
of such state throwing some light on his 
own duties. 

While the citation of authorities is not 


| so extensive, perhaps, as it might have been 
| if the volume had dealt with the municipal 


law of only one of the New England states, 
it nevertheless covers much of the ground 


and represents a considerable amount of 


| industry on the part of the author. 
bearing upon such | 


| usefulness for the practising lawyer. 


of the New England states this work ought | 


to be very useful, and there is little doubt 
that Mr. Garland will realize the hope 
expressed in his preface that the book will 
prove of service to ‘‘those excellent public 
servants, whose labors are so poorly paid, 
and often so little appreciated.” 


Under 
the duties of assessors of taxes, for example, 
are cited a number of cases on questions of 
domicile, of what kind of property is exempt 
from taxation, and of what constitutes real 
estate, machinery, and the like. Similarly, 
under the duties of a town clerk with 
reference to the recording of mortgages of 
personal property is found a digest of many 
of the authorities relating to chattel mort- 
gages in general and to the rights of parties 
in unrecorded mortgages. 

It is this extended citation of authorities 
that gives the book one of its chief points of 
With- 
out overlooking the assistance which a 
lawyer would get from using the book 
merely as an index to the statutes bearing 
on the questions of town law (and when it 


| comes to hunting for statutes, an index can 


An over- 


seer of the poor, for example, if in doubt as | 


to the scope of his duties, could find grouped 
together under the heading of his particular 
state and office a digest of the statutes 


governing his actions, together with a state- | 
| more easy for the lawyer to find all the 


ment of the decisions helping to define 
such duties. 
decisions of his own state, he could turn to 
the corresponding title under the headings 
of the other states and there find set out 
the duties of the overseers of the poor in 


If he failed to find any | 


seldom be too full), it is probable that a 
lawyer would find the most use for the book 
as a collection of authorities. For this 
reason it is somewhat to be regretted that, 
owing very likely to the limitations which 
made it necessary to produce a compact 
volume, the author could not have made it 


learning that is collected between the two 


| covers of the book. There are many cita- 


tions which might well go undiscovered, 
unless the book were read with more care 
than a busy man in search of authorities 


weeaa 





would have time to give. To take, 
example, the question of domicile, cases on 
this subject are scattered through the 
Massachusetts section of the book under 
the separate titles of assessors of taxes, 
overseers of the poor, and voters. If a 
ond edition is to be published, and it is 
ired to bring the book up to the highest 
stendard of usefulness for the bar, it is 
hoped that it will contain, if not a table of 
es, at least a much more generous index 
the decisions. 
The chief interest of the book, however, 
s in its description of the unique system 
government which has grown up among 
he towns of New England. Much has been- 
‘itten about the New England town, but 
t until the appearance of Mr. Garland’s 
wk has there been furnished such a full 
atement of the various functions of. the 
fferent town officials and such a chance 
observe, by comparison, the different 
lines along which the town system has 
developed in the several New England 
tates. In his introduction, which covers 
me eighty pages, Mr. Garland discusses 
the origin and growth of the towns and 
compares the different provisions for town 
government now in force in New England. 
Beginning with a description of the 
towns as they existed in the days of the 
early settlers, when the town and parish 
were one, and the town meeting voted the 
minister’s salary and the repairs on the 
meeting-house, when the ‘‘common” was 
really used for common pasturage and 
when the affairs of the little settlement 


were comparatively few and simple, the 


introduction traces the effect on the town 
government of the growing population, 
showing the early introduction of the prac- 
tice of choosing selectmen to attend to cer- 
tain of the details of administration, thus 
avoiding the necessity of frequent meetings 
of the inhabitants themselves. As the 
affairs of the community became more com- 
plicated, with the introduction of systems 
of water supply, drainage, and the like, and 
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the necessity for better police and fire pro- 


| tection, the duties of the selectmen and 


other town officials grew, and Mr. Garland 
gives not only an interesting account of 
this growth, but also a painstaking descrip- 
tion of the various functions now exercised 
by the towns, and of the relations between 
the town and the state. In this descrip- 
tion no words are wasted and an astonish- 
ing amount of information has been con- 
densed within the limits of the introduction. 

While the details of administration are 
intrusted to the selectmen and other offi- 
cials, the essential powers of government 
have always been kept by the inhabitants 
themselves. It is the voters in town meet- 
ing who decide how much to spend and 
what to spend it for, and it can readily 
be seen that in a town of any great size this 
matter of directing the general affairs and 
of appropriating money for the various 
municipal purposes would soon come to 
require more thought and study than most 
of the voters would or could give. If the 
average voter should be asked how much 
money would be required to run the water 
department, or to keep the streets in repair 
for a year, or to maintain the public schools 


| (questions on which he is called upon to 


vote in town meeting), he would, in all 
probability, be at a loss for an answer. 
Questions of this kind must, in the nature 
of things, be determined largely by a few 


| men who have the time and facilities to 
| look into them, and thus there has grown 
| up in the system of town government a 


custom (for it is only a custom and not 
referred to, so far as the writer is aware, in 
any statute) of appointing certain persons 
to examine the subjects to be voted on and 
to make their recommendations at or before 
the town meeting. The by-laws of some 
towns even provide that questions of appro- 


| priating money shall not be acted upon in. 


| 


| 


town meeting until the committee on appro- 
priations (a body not recognized by statute) 
has passed upon them. In other towns all 
the subjects to come up in town meeting, 
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whether involving the appropriation of 
money or not, are looked into beforehand, 
either by the selectmen or by a “warrant 
committee’’ appointed at the beginning of 
the year by the moderator, and their recom- 
mendations, together with a statement of 
the situation, are sometimes reported to the 
town in print before the meeting. It must 
not be supposed that such recommenda- 
tions are always implicitly followed, but 
they do serve, to a very large extent, to 
simplify the business of town meeting, and 
to make it possible to continue the system 
of town government long after the affairs 
of a town have grown too complicated for 
the unaided understanding of most of the 
voters. 

And the future of the system of town 
government? When a town grows too 
large for the voters to meet and settle their 
affairs in a deliberative assembly, it usually 
gets a city charter, and there is at once 
introduced into the municipal government 
that system of representation which has so 
many drawbacks. Even in those fortunate 
cities where party politics are kept out of 
municipal affairs, the practice of compro- 
mises and log-rolling is apt to appear, and 
the representative of one constituency may, 
for the purpose of securing support for 
measures beneficial to his constituency 
rather than to the whole city, trade his 
vote and countenance measures and extrav- 
agances which, as a private citizen, he 
would condemn. The desire to please one’s 
constituency and thus secure a reélection 
is a temptation which does not beset the 
voters of a town; they legislate for them- 
selves and do not need reélection. 

Again, in a city government there is apt 
to be an idea that those in office, the ‘‘ad- 
ministration,” must make a good showing 
and keep down the tax rate. While this, 
to a certain extent, acts as a check on 
extravagance, it also has a tendency to 
cripple certain departments of the city gov- 
ernment, and work which ought to be done 
is sometimes sacrificed for expenditures 





which it is more politic for the administra- 
tion to make. Moreover, an administra- 
tion can frequently escape the burden and 
odium of its extravagances by borrowing 
money instead of raising it by taxation, 
and thus a city is apt to become burdened 
with a debt for current expenses’ which 
ought, on sound financial principles, to be 
paid when they were incurred. In a town, 
on the other hand, the voters are their own 
‘administration,’ and the desire to make a 
good showing to a constituency of electors 
does not exist. 

These and other considerations have led 
some of the New England towns to cling 
tenaciously to their form of town govern- 
ment even after their size would warrant 
the adoption of a form of representative 
city government. In this connection it is 
particularly interesting fo notice the step 
which the city of Newport, Rhode Island, 
has just taken to go back, to a certain 
extent, to the town meeting system in 
order to escape some of the disadvantages 
of a representative form of government in 
the hands of a small body of men. The 
city has adopted a modified system of 
town government, intended to meet the 
difficulties of applying the regular town 
meeting system to a large community. In- 
stead of allowing all the voters of Newport 
to meet and manage the municipal affairs, 
the new charter‘ requires them to select 
195 of their number, that is, about as many 
as can comfortably meet as a deliberative 
body, and this selected body then proceeds, 
much like the 200 voters which might 
gather in any town meeting, to direct the 
affairs of the municipality. Other voters 
may speak but not vote, at such meeting. 
This select body elects the important muni- 
cipal officers (except the mayor and alder- 
men), appropriates money, and, generally 
speaking, exercises the powers vested in 
towns in town meeting. There is also a 


1 Public Laws, chap. 1392, passed April 19 
1906. 
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mayor and board of five aldermen, but their | 


duties are mostly ministerial, resembling to 
a certain extent those of selectmen. This 
new system goes into effect January 7, 

1907, and its results will be watched with 
much interest. 

Another interesting example of a large 
nunicipality clinging to the form of town 
sovernment, and one which Mr. Garland 
peaks of in his book, is that of the town of 
rookline, Massachusetts, a town having 
over 4000 voters and appropriating annu- 


we 


mM 70 


bd 


ally over $1,300,000. Seven or eight years 
ago an overcrowded town meeting drew 


attention to the dangers attending the 
{ministration of the affairs of so large a 
nunicipality under the town meeting sys- 
m. Many changes were discussed, and 
ially the town decided to remain under 
: old system, but to ask the legislature to 
rovide it with a kind of safety valve in 
ase an occasion should arise when the old 
system became unmanageable. The safety 
valve is, in substance, this: If any meet- 
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ing is overcrowded, a vote passed at such 
meeting may, within a short time, upon the 
petition of a certain number of voters, be 
submitted to be balloted upon by all the 
voters of the town at an election conducted 
like an election for officers! Although the 
legislature granted this request in 1go1,? 
the town has never yet had occasion to act 
under it, for the largest attendance at town 
meeting since the passage of the statute 
has been 4o1, while an attendance of 700 is 
required before the statute becomes opera- 
tive. This expedient adopted in the case 
of the town of Brookline seems to offer a solu- 
tion to the problem which is pressing on 
those towns that are growing to the dimen- 
sions of cities, but that still wish to keep to 
the time-honored system of the New England 
town meeting. 


Boston, Mass, December, 1906. 


1 Similar provisions for a general vote are con- 
tained in the Newport charter. 
? Act of 1901, chap. 201. 
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THE SEGREGATION OF JAPANESE STUDENTS BY THE 


SCHOOL AUTHORITIES 


OF SAN FRANCISCO 


By CHARLES CHENEY Hype, 


Associate Professor of Law, Northwestern University. 


HE action of the Board of Education 

of San Francisco in passing a rule 
October 11th last, requiring all pupils of 
Mongolian descent in that city to attend 
the Oriental School on Clay Street, was 
made a ground of protest by the Japanese 
Ambassador at Washington, Viscount Aoki, 
on October 26th, as an alleged infraction of 
the treaty of 1894 between the United 
States and Japan. 

The School Law of California of 1903 

provides that: 
“Trustees shall have the power to exclude 
all children of filthy or vicious habits, or 
children suffering from contagious or infec- 
tious diseases, and also to establish separ- 
ate schools for Indian children and for 
children of Mongolian or Chinese descent. 
When such separate schools are established, 
Indian, Chinese or Mongolian children must 
not be admitted into any other school.’ ! 


In pursvance of this rule, the School 
Board of San Francisco passed the order in 
question which affected ninety-three stu- 
dents who attended various schools in that 
city from July 1, 1906, until the following 
October.? 

The action taken by the school author- 
ities in view of the protest of the Japanese 
government raises certain important in- 
quiries which it is the purpose of the writer 
to discuss: First, the method of determin- 

1 Art. 10, § 1662, School Law of Calif. 1903. 

? Report of A. Althmann, President of Board 
of Education of San Francisco, to D. S. Richardson, 
Foreign Secretary to Consulate of Japan, Oct. 30, 
1906, cited in San Francisco Chronicle, Oct. 31, 
1906. It appears that twenty-five out of the 
ninety-three students were born in the United 
States, of Japanese parentage; the remaining sixty- 
eight were born abroad. Report of the Secretary 
of Commerce and Labor to the President, Nov. 26, 
1906. 





ing whether there has been a violation of 
the treaty of 1894; secondly, the interpre- 
tation of the treaty; thirdly, the validity of 
the treaty, or of such portions thereof as 
might be construed to sustain the conten- 
tions of Japan; fourthly, the liability of the 
United States to Japan for acts of the 
authorities of California which might be 
shown to be in violation of the treaty. 

It is provided in Article VI of the Consti- 
tution of the United States that 


“This Constitution, and the laws of the 
United States which shall be made in pur- 
suance thereof, and all treaties made, or 
which shall be made, under the authority 
of the United States, shall be the supreme 
law of the land; and the judges in every 
State shall be bound thereby, anything in 
the Constitution or laws of any State to 
the contrary notwithstanding.”’! 


The reason for the presence of these pro- 
visions should be observed. With reference 
thereto George Ticknor Curtis says: 


“It is a remarkable circumstance that this 
provision was originally proposed by a very 
earnest advocate of the rights of the States 
— Luther Martin. His design, however, 
was to supply a substitute for a power over 
State legislation, which had been embraced 
in the Virginia plan, and which was to be 
exercised through a negative by the national 
legislature upon all laws of the States con- 
travening, in their opinion, the Articles of 
Union or the treaties subsisting under the 
authority of the Union. The purpose of the 
substitute was to change a legislative into 
a judicial power, by transferring from the 
national legislature to the judiciary the 
right of determining whether a State law 
supposed to be in conflict with the Consti- 
tution, laws, or treaties of the Union should 
be inoperative or valid. By extending the 
obligation to regard the requirements of the 


1 Art. VI, par. 2, Constitution of U. S. 
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national Constitution and laws to the 
judges of the state tribunals, their supremacy 
in all the judicatures of the country was 
secured.’ 


Judge Story says of the same Article: 


“It is notorious that treaty stipulations 
(especially those of the treaty of peace of 
i783) were grossly disregarded by the 
States under the confederation. They were 
deemed by the States not as laws, but like 
requisitions of mere moral obligation, and 
dependent upon the good-will of the States 
for their execution. Congress, indeed, re- 
monstrated against this construction, as un- 
founded in principle and justice. But their 
roice was not heard. Power and right were 
separated; the argument was all on one 
side, but the power was on the other. 
was probably to obviate this very difficulty 
that this clause was inserted in the Con- 
stitution.2 The propriety of this clause 
would seem to result from the very nature 
of the Constitution. If it was to establish 
a national government, that government 
ought, to the extent of its powers and 
rights, to be supreme. It is to be con- 
sidered that treaties constitute solemn com- 
pacts of binding obligation among nations; 
and unless they are scrupulously obeyed 
and enforced, no foreign nation would con- 
ent to negotiate with us; or if it did, any 
want of strict fidelity on our part in the 
discharge of the treaty stipulations would be 
visited by reprisals or war. It is, there- 
fore, indispensable that they should have 
the obligation and force of a law, that they 
may be executed by the judicial power, and 
be obeyed like other laws.” * 


It is a benefit to the alien resident in the 
United States that whenever he may believe 
that his rights under a treaty are infringed 
by the act of a single state he may secure a 
judicial interpretation of the treaty by a 
The fact that 


competent tribunal. such 


Constitutional History of the U. S. by George 
Ticknor Curtis, 2nd ed., p. 554. Cited in C. H. 
3utler’s Treaty-Making Power the United 
States, § 

2 Story’s Commentaries on the Constitution, 
5th ed. § 1838. 
Sid. §§ 1837, 1838. 

See also C H. Butler’s Treaty-Making Power 
of the United States, § 


of 


264. 


271 


an inquiry may be made by a court which is 
independent of the political department of 
the government, and free to consider the 
question of infringement on its merits, is a 
means of protection to the foreigner. If his 
contention is sustained, the court, in pursu- 
ance of a constitutional provision, will pro- 
nounce null and void, and therefore inoper- 
ative, any local ordinance or state law which 


| it finds to be in violation of the treaty. 


It | 


Because this means of redress is open to the 
alien, the United States is justified in re- 
quiring that an alleged violation of a treaty 
by the act of a state should be made the 
subject of judicial inquiry in an American 
court before being asserted as a ground for 
diplomatic intervention. Such has been our 
constant practice. 

In a note to the Chinese Minister, May 
27, 1890, the Secretary of State, Mr. Blaine, 
in reply to a protest from the Chinese 
of San 
Francisco, requiring Chinese subjects there 
to existing 
homes and places of business to a particular 
part of that city, as a violation of Article 
III, of the treaty of 1880 said: 


government against an ordinance 


residing remove from _ their 


“Meanwhile, may I ask your attention to 
the sixth article of the Constitution of the 
United States, which places treaties on the 
same juridical basis laws and makes 
them the supreme law of the land, anything 
in the constitution or laws of any State to 
the contrary notwithstanding. By the sec- 
ond section of the third article the judicial 
power of the United States made to 


as 


iS 


| extend to all cases arising under the treaties. 


Under these provisions, and the statutes of 
the United States passed to give them 
effect, it is believed that the Chinese who 
are said to have been arrested under the 


1 See the reply of Mr. Jay, when Secretary of 
the complaint of Sir John 
Temple, Dec. 11, 1787, that an action of trespass 


Foreign Affairs, to 
had been instituted against a British subject in 
violation of the treaty of peace of 1783. 3 MS. 
Am. Let. 306, Moore’s Dig. of Int. Law, § 760. 
Mr. Bayard, Sec. of State, to Baron Fava, 
Italian Min, Dec. 18, 1888, MS. Notes to Italy 


VIII, 315 — Moore’s Dig Int. Law § 760. 
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order in question may, in an application 
to the courts for release from imprisonment 
or detention, speedily obtain a decision as 
to their rights and the legality of the order. ’” 

Advantageous as it may be from every 
point of view, both to the alien and to our 
own government, that an American tribunal 
should determine whether a foreigner resid- 
ing in the United States has been prevented 
from enjoying the exercise of a treaty right, 
it cannot be said that the decision of such 
a question by such a tribunal can fully 
determine the rightfulness of the claim 
advanced. When the decision of the court 
denies the contention of the alien, his 
government is not bound by the judicial 
interpretation of the treaty. If, for exam- 
ple, the federal courts should decide that 
the action of the school authorities of San 
Francisco was not in contravention of the 
treaty of 1894 with respect to Japanese 
subjects there residing, the Emperor of 
Japan would not be under any obligation 
to accept the decision as decisive of the 
rights of his subjects. This exact situation 
was forcibly commented on by Mr. Blaine 
in writing to Mr. Comly in Hawaii, June 30, 
1881: 


‘“‘IT am not aware whether or not a treaty, 
according to the Hawaiian Constitution, is, 
as with us, a supreme law of the land, upon 
the construction of which—the proper 
case occurring — every citizen would have 
the right to the judgment of the courts. 
But, even if it be so, and if the judicial 
department is entirely independent of the 
executive authority of the Hawaiian govern- 
ment, then the decision of the court would 
be the authorized interpretation of the 
Hawaiian government, and however bind- 
ing upon that government would be none 
the less a violation of the treaty. In the 
event, therefore, that a judicial construc- 
tion of the treaty should annul the privileges 
stipulated and carried into practical ex- 
ecution, this government would have no 
alternative and would be compelled to 





1 For. Rel. 1890, p 221. 

See also note of Mr. Hay, Sec. of State, to 
Signor Carignani, Italian chargé, Aug. 24, 1901, 
For. Rel. 1901, 308. 





consider such action as the violation by the 
Hawaiian government of the express terms 
and conditions of the treaty, and, with 
whatever regret, would be forced to con- 
sider what course in reference to its own 
interests had become necessary upon the 
manifestation of such unfriendly feeling.” ? 

It is not unreasonable for a state to feel 
itself free from any obligation to yield to 
the interpretation given to the provisions 
of a treaty by a local tribunal of the other 
contracting party. The right of a court to 
do justice between nations — to render, for 
example, a decision as to the meaning of a 
treaty, and which shall be legally binding 
on the signatories thereto, must be founded 
on their mutual consent. This fact is now 
generally appreciated by civilized states. 
It is one of the reasons why nations are will- 
ing to agree that disputes concerning the 
interpretation of treaties, and which can 
not be adjusted through diplomatic chan- 
nels, may be referred to international courts 
of arbitration, such as the permanent Tri- 
bunal at The Hague. 

On the other hand, by reason of the 
learning and integrity of the Supreme Court 
of the United States, and, therefore, on 
account of the strong probability that its 
interpretation of the treaty of 1894 would 
be the true interpretation, and such as an 
international court of arbitration would 
render under similar circumstances, it is not 
unlikely that the Japanese Government 
would yield to the decision of that tribunal 
and admit the correctness of its views. In 
the present controversy, therefore, it is not 
to be anticipated that a decision by the 
highest court of the United States adverse 
to the contentions of Japan would be re- 
garded by that government as arbitrary, or 
unreasonable, or as not decisive of the rights 
of the high contracting parties. 

The true interpretaticn of the treaty of 
1894 is a complex task. In the first place 
the intention of the United States, as well 


1 For. Rel. U. S. 1881, 
Moore’s Dig. Int. Law, § 760. 


pages 624, 625, 
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as of Japan, at the time of the negotiation 
of the treaty must be carefully considered. 
It seems to have been the purpose of our 
government at that time to recognize Japan 
as a member of the family of civilized states, 
fully possessed of the means of exercising 
all of the functions, and consequently en- 
titled to enjoy all of the privileges of such a 
state. The present understanding of the 
United States as to what that purpose was 
is reflected in a telegram of Secretary Root 
to Ambassador Wright, dated October 23rd 
last, which according to press dispatches, 
ontained the statement: 


You may assure the government of Japan 
n most positive terms that the government 
of the United States will not for a moment 
entertain the idea of any treatment toward 
the Japanese people other than that accorded 
to the people of the most friendly European 
nations, and that there is no reason to sup- 
pose that the people of the United States 
ilesire our government to take any different 
course.” * 


The text of the treaty deserves careful 
examination. Article I contains the pro- 
vision that: 

“The citizens or subjects of each of the two 
High Contracting Parties shall have full 
liberty to enter, travel, or reside in any part 
of the territories of the other Contracting 
Party, and shall enjoy full and perfect pro- 
tection for their persons and property. 

In whatever relates to rights of residence 
and travel; to the possession of goods and 
effects of any kind; to the succession to per- 
sonal estate, by will or otherwise, and the 
disposal of property of any sort and in any 
manner whatsoever which they may law- 
fully acquire, the citizens or subjects of each 
Contracting Party shall enjoy in the terri- 
tories of the other the same privileges, lib- 
erties, and rights, and shall be subject to no 
higher imposts or charges in these respects 
than native citizens or subjects, or citizens 
or subjects of the most favored nation.”’ 


Article II provides in detail for reciprocal 


freedom of commerce and navigation be- 
tween the territories of the two nations; it 


1 Boston Transcript, Oct. 29, 1906. 








specifies the rights of trade to be enjoyed 
by each, stating that the citizens and sub- 
jects of the two nations may: 


“Own or hire and occupy houses, manu- 
factories, warehouses, shops and premises 
which may be necessary for them, and lease 
land for residential and commercial pur- 
poses, comforming themselves to the laws, 
police and customs regulations of the country 
like native citizens or subjects.”’ 


Finally it is provided in the same Article 
that: 


“The stipulations contained in this and 
the preceding Article do not in any way 
affect the laws, ordinances and regulations 
with regard to trade, the immigration of 
laborers, police and public security which 
are in force or which may hereafter be 
enacted in either of the two countries.”’ 


Article XIX provides that the treaty 
shall go into operation July 17, 1899,' and 
remain in effect for twelve years from that 
date and that either nation: 


“Shall have the right, at any time there- 
after, to give notice to the other of its in- 
tention to terminate the same, and at the 
expiration of twelve months after such 
notice is given this Treaty shall wholly 
cease and determine.’’! 


The treaty contains no express provision 
as to the education of citizens or subjects of 
either state. It is contended, however, that 
the right to reside in the United States in- 
cludes the right to enjoy public educational 
advantages as a privilege relating to resi- 
dence. It is urged that the right to enjoy 
public school facilities is generally regarded 
in this country as one incidental to that of 
residence; that citizens of our own land 
believe that they have a right to send their 
children to a public school because of resi- 
dence in immediate proximity to it. Whether 
residence in a particular neighborhood or 
community, according to a national custom, 
gives to the inhabitant, irrespective of his 


1 Treaties of the United States in Force: 1904, 
Japan. 
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nationality, the privilege of enjoying the 
school of that particular neighborhood or 
community, is a matter for serious consid- 
eration. That the fact of residence does 
include this right is a widely popular belief. 
It has become fixed among our people. The 
efficiency of a public school or of the school 
system of a particular community is often 
the controlling influence in the choice of 
the family abode.' 

No attempt has been made in California 
to deprive residents of any race or nation- 
ality of the privilege of public education. 
That fact, it is urged, is decisive of the claim 
that California itself regards the right of 
enjoying public educational advantages as 
closely allied to and connected with that of 
residence. It is said that by reason of the 
custom there in vogue, of opening the pub- 
lic schools to all residents, the educational 
privilege must, by virtue of the most fav- 
ored nation clause, be afforded to Japanese 
pupils on as liberal and desirable terms as 
it is to those of native or foreign descent; 
that segregation, therefore, amounts to un- 
lawful and unjust discrimination when ap- 
plied to aliens of any one race. 


1 Judge Deady, of the United States Circuit 
Court, in the District of Oregon, had occasion to 
comment on the scope of the right of residence 
given by a treaty toaliens, ina decision pronounc- 
ing invalid an act of the legislature of Oregon, 
approved Oct. 16, 1872, for the prohibiting of 
the employment of Chinese laborers on the im- 
provement of streets and public works in that 
state. He said: ‘Nor can it be said with any 
show of reason or fairness that the treaty does 
not contemplate that the Chinese shall have the 
right to labor while in the United States. It 
impliedly recognizes their right to make this 
country their home, and expressly permits them 
to become permanent residents here; and this 
necessarily implies the right to live and to labor 
for a living. ... .In Chapman v. Toy Long, 
4 Saw. 36, this court in considering these pro- 
visions of this treaty said: ‘The right to reside in 
the with the same privileges as the 
subjects of Great Britain or France, implies the 
right to follow any lawful calling or pursuit 
which is open to the subjects of these powers.’ ”’ 
(5 Saw. 554, at 570). 


country, 


| useful and valuable 





| remote, 


It is contended also that segregation is a 
substantial, as well as technical injustice. 
It is claimed by the Japanese Association of 
America, according to a letter addressed to 
President Roosevelt, and made public by 


the Secretary of the Japanese Consulate in. 


San Francisco, that: 


‘Said action will have the effect to exclude 

Japanese children from public schools, for 
the reason that it is not possible for them 
to go from their various homes scattered 
throughout the city, to the so-called ‘Ori- 
ental’ school, located as it is, in a place 
and almost inaccessible, in the 
heart of the burned district.” 3 


It is maintained also that the privilege 


| extended to pupils of other foreign nation- 
| alities to associate with American students 


in the San Francisco schools is one highly 
to the alien 
who may thus be enabled the more readily 
to assimilate American ideals, and acquire 
It is 


resident 


a mastery of the English language. 


| added, with greater feeling, that a rule of 


restriction which segregates Japanese, not 


| with aliens of highly civilized nations, but 
| with Chinese, who, for the most part, are 
| excluded from the United States, and who 


are regarded as unfit for American citi- 


| zenship, and with Indians, who are the 


dependent wards of the state, creates a dis- 
tinction which is clearly invidious; that the 
enforcement of the rule is an emphatic 


| challenge of the social status of the Japanese, 


| wholly out of harmony with the spirit and 


| purpose of the treaty of 1894. 


1 New York Sun, Dec. to, 
‘“The Oriental School, the school set apart for 
the Chinese, Japanese and Korean children, is in 


1906. 


in San 
Francisco are such, owing to the great conflagra- 
tion, that it would not be possible even for grown 
children living at remote distances to attend this 
If the action of the Board stands, then, 
and if no schools are provided in addition to the 
one mentioned, it seems that a number of Japanese 
children will be prevented from attending the public 
schools and will have to resort to private instruc- 
tion.’”’ Report of the Secretary of Commerce and 
Labor to the President, November 26, 1906. 


the burned section. . . . The conditions 


school. 
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Finally, it is contended that the excel- 
lence of the Oriental School as compared 
with other schools, and any peculiar fitness 
it may possess for the training of Japanese 
pupils, are matters unrelated to the question 
at issue, which concerns solely a comparison 
of the educational advantages afforded to 
Japanese and other resident aliens. This 
line of argument. confines itself to the 
interpretation of the treaty, brushing aside 
as irrelevant any discussion of the rights, 
which according to the law of nations a 

tate may have with respect to resident 

iens. The justice of this must be admitted. 
The present inquiry does not relate to the 
right of a nation to exclude aliens of any 
race from its territory, or to regulate the 
education of those who are admitted to 
residence. It is not concerned with the 
economic benefits or evils resulting from 
the presence of large numbers of Japanese 

n our Pacific coast. Nor does it deal with 

the question as to the wisdom of a policy 
which resulted in the execution and ratifica- 
tion of the treaty of 1894. It must be 
obvious that between nations as between 
individual men the proper interpretation 
of a contract is not ascertained by reference 
to the convenience or inconvenience with 
which either party may perform an obligation 
alleged thereunder.! 

In a word, the Japanese contention is 
that by the treaty the right of residence 
is secured; that that right includes the right 
to enjoy the same public school facilities as 
are accorded residents of other nationalities; 
that this is admitted by the San Francisco 
authorities, but that in the regulation of 
this right, by the process of segregation of 
Japanese with Indians and Chinese, there is 
denied a vital privilege or liberty as highly 
appreciated as it is generally enjoyed, by 
students of European and other nationalities. 


1 “Tt is commonly said that a country observes 
the stipulations of a treaty no longer than it suits 
its interests or its convenience to observe them; 
but this has never been universally true in modern 
times, and I am happy to believe it is less true 
to-day than ever before. (The Practice of Diplo- 
macy by John W. Foster, p. 291.) 





Attention is called, however, to the 
broad provision in Article II, that the 
previous stipulations do not “‘affect the laws, 
ordinances and regulations with regard to 

. police and public security’ which were 
then in force, or might thereafter be enacted 
by eithercountry. This suggests the inquiry 
whether the segregation of Japanese students 
may be properly deemed a police measure, 
or one for the benefit of public security. It 
is urged that if it were shown that by reason 
of the difference of race, the presence of the 
Mongolian and Caucasian pupils in the same 
schools of lower grades engendered mutual 
ill-will, physical antagonism, violence of 
passion, or diversion from study to a 
perceptible degree, the public security and 
the moral welfare of students of both races 
would demand their separation, and that 
without the regard to the causes of demoral- 
ization. Itis said that the legislature of the 
state must always bedeemed to be thenatural 
judge of what conditions menace the public 
security, and that to it must be imputed 
prima facie, good faith in attempting by 
enactment to protect the same. Hence, it 
is urged that the California statute and the 
local ordinance in pursuance thereof should 
be regarded, not as an arbitrary discrimina- 
tion against resident subjects of a friendly 
state, but simply as an earnest effort on the 
part of a conscientious law-making body 
to promote the security of the public— 
that is, of all persons of whatever race 
living in the state. It is maintained, there- 
fore, that in scrutinizing acts done in 
alleged violation of the treaty, a court 
should be slow to overrule the judgment of 
the legislature as to what conditions might 
threaten the public security; that a mere 
disagreement on that point between the 
court and the legislature should be insuf- 
ficient to sustain the charge of violation of 
the treaty, unless the court should conclude 
that the legislature had been not only unwise, 
but also unreasonable and clearly arbitrary 
in its view. 

The provision for the enactment and en- 
forcing of measures for police protection and 
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public security indicates that the negotiators 
of the treaty considered it vital, that not- 
withstanding the generous treatment ac- 
corded the citizens and subjects of the high 
contracting parties, both Japan and the 
United States should not be precluded from 
exercising a broad control over their domestic 
institutions, whenever the public safety of 
either state might seem to require it. Inthe 
absence of any stipulation to the contrary, it 
was left to each country to determine the 
time and circumstances when its public secu- 
rity might be endangered, and what restric- 
tions ought to be placed on the privileges 
afforded by the treaty. 

The violation of a treaty by a party 
thereto isa serious offense. It indicates 
oftentimes bad faith on the part of the 
offender, as well as national disregard of a 
legal duty to a friendly power. It imposes 
on the offender a consequent duty to make 
reparation to the aggrieved state or its citizen, 
The nature of such reparation varies accord- 
ing to the nature of the wrong done. If no 
reparation be forthcoming, in the absence of 
any international force capable of enforcing 
justice, the aggrieved state often takes it 
upon itself to secure by its own means what 
it has been denied. 
be war. Because of the very seriousness, 
both of the offense itself and of the conse- 
quences which it may entail, nations are 
naturally reluctant to admit the violation of 
atreaty. If the alleged violation relate toa 
question of interpretation, the matter is 
given utmost consideration from every 
point of view before admission of infringe- 
ment is to be expected. In our own country 
the decision of our courts on the ques- 
tion as to the infringement of a treaty, as 
has been already shown, is justly regarded 
as the guide for the political department. 
Lack of candor on the part of a state to 
admit violation of an international duty 
arising from undisputed facts and definitely 
imposed by international law is always to 
be keenly deplored. Nevertheless, the pro- 
priety of declining to admit the violation of 


The ultimate result may 








a treaty without the most careful investi- 
gation, and until after thorough judicial 
inquiry, cannot be questioned. 

On the assumption, however, that there 
has been a violation of the treaty of 1894, 
it is worth while to consider our national 
duty to Japan. It has been observed by 
some that if California cannot, according 
to the true interpretation of the treaty, 
segregate Japanese students, the compact is 
not binding upon the United States or any 
part thereof, because the federal govern- 
ment lacks the power to make such an 
agreement with any foreign state. This 
argument attempts to limit the treaty-mak- 
ing power of the President and Senate. It 
questions the scope of the authority of 
the national agents in dealing with inter- 
national affairs. 

The constitutional limitation of the 

treaty-making power has long been a matter 
of conjecture. The fact that such a limita- 
tion exists has been recognized by our 
Secretaries of State as well as by the courts. 
In 1881, Mr. Blaine, when Secretary of 
State wrote to the Chinese Minister at 
Washington that a treaty: 
‘“‘must be made in conformity with the 
Constitution, and where a provision in either 
a treaty or a law is found to contravene the 
principles of the Constitution, such provision 
must give way to the superior force of the 
Constitution, which is the organic law of the 
Republic, binding alike on the government 
and the nation.”’? 


In 1886, Secretary Bayard said: 


Were the question whether a treaty pro- 
vision which gives to aliens rights to real 
estate in the states to come up now for the 
first time, grave doubts might be enter- 
tained as to how far such a treaty would be 
constitutional. A treaty is, it is true, the 
supreme law of the land, but it is never- 
theless only a law imposed by the Federal 
government, and subject to all the limita- 
tions of other laws imposed by the same 
authority. While internationally binding 
the United States to the other contracting 


1 For. Rel. U. S. 1881, p. 337. 
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powers, it may be municipally inoperative 
because it deals with matters in the states 


as to which the Federal government has no | 
That a treaty, however, 


power to deal. 
can give to aliens such rights has been 
repeatedly affirmed by the Supreme Court 
of the United States.’’? 

In the decisions of the Supreme Court 
of the United States relating to the suprem- 
acy of a treaty of the United States over 
the statutes of a particular state there has 
been constant recognition of the vastness 


of the scope of the treaty-making power.’ | 


In the case of Geofroy v. Riggs,* the court 
through Mr. Justice Field said: 


“The treaty power, as expressed in the 
Constitution, is in terms unlimited except 
by those restraints which are found in that 
instrument against the action of the govern- 
ment or of its departments, and those aris- 
ing from the nature of the government itself 
and of that of the states. It would not be 
contended that it extends so far as to author- 
ize what the Constitution forbids, or a change 
in the character of the government or in 
that of one of the states, or a cession of 
any portion of the territory of the latter, 
without its consent. Fort Leavenworth Rail- 
road Co.v. Lowe, 114 U.S. 525, 541. But 
with these exceptions, it is not perceived 
that there is any limit to the questions 
which can be adjusted touching any matter 
which is properly the subject of negotiation 
with a foreign country.” 

While the constitutional limitation has 
been frequently admitted, it is of great prac- 
tical significance that in no case has the 
Supreme Court ever denied the validity of 
a treaty. Adverting to this fact Mr. Charles 
Henry Butler says: 


“The Supreme Court possesses the greatest 
judicial powers that have ever been vested 


1 160 MS. Dom. Let. 441, cited in Moore’s 
Dig. Int. Law, § 738. 

See also works of John C. Calhoun, edited by 
R. K. Cralle, N. Y., 1888, Vol. I, p. 252, cited in 
C. H. Butler’s Treaty-Making Power, § 48r. 

2 Ware v. Hylton, 3 Dall. 199; Chirac v. Chirac, 
2 Wheat. 259; Hauenstein v. Lynham, too U. 5S. 
483. 

$ 133 U.S. 258 at 267. 


| rights and powers. 





in any court of any nation. It is not only 
fully conscious of the great powers which it 
possesses and of its right to use them, but it 
is extremely jealous, as it should be, of its 
One of the few declara- 
tions that this court ever made in deroga- 
tion of its own supreme judicial power was 
that if the Supreme Court possesses the 
power to declare a treaty void, it will never 
exercise it but in a very clear case indeed. 
That question has never been decided, be- 


| cause such a ‘clear case’ never has been 
| presented to the court as would justify the 


exercise of the power, if it does exist.” 
And further, 


“The question is not likely to arise, as, 
in the natural course of events, it is hardly 
possible, for two reasons, that any treaty 
will be made which the Supreme Court 
would be justified in declaring void: first, 
because the mere possession of power does 
not necessarily imply its misuse, and the 
executive department of this government, 
as a general rule, acts in accordance with 
American policy and American principles; 
secondly, because the governmental checks 
upon the exercise of the power, and upon 
the carrying out of treaty stipulations, 
practically prevent such misuse.’’! 


Lack of space forbids discussion of the 
broad question as to what may be the 
bounds of the treaty-making power. To 
what extent, if any, the federal government 
may by treaty lawfully compel affirmative 
action by a particular State is not here 
sought to be determined. It is merely sub- 
mitted, that in view of the experience of 
our country it appears to be unlikely that 
our federal courts would conclude that it 
was beyond the scope of the powers of the 
President and the Senate to contract with 
Japan that its subjects resident in the United 
States might attend the same public schools 
as were open to our native citizens, or to 
aliens of any other states. 

On the supposition that the treaty has 
been violated by the California authorities, 
inquiry is made as to the responsibility of 

1 C. H. Butler’s Treaty-Making Power of the 
United States, §§ 460, 461. 
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the United States to Japan for the acts of a 
state. It is a fundamental principle of the 
law of nations that an ultimate responsi- 
bility can be found, and must be found, in 
whatever land society exists, for all wrongs 
committed against a foreign nation or its 
subjects. The lodgment of that responsi- 
bility is necessarily said to exist in the 
government which controls the place in 
question, and which has charge of its foreign 
relations. 

The control of the foreign relations of a 
state is essential to its very existence, and 
one of the conditions upon which its recogni- 
tion as a member of the family of nations 
depends. Civilized states are unwilling to 
deal with communities, however perfect 
their local government may be, which do 
not clearly possess the right to enter into 
diplomatic relations. When the United 
States had the right and capacity to become 
a state, and, therefore, claimed recognition 
as such by the powers of Europe, its entrance 
into the family of nations was on the implied 
assumption that it was, from an interna- 
tional point of view, a political entity, hav- 
ing the power to deal with foreign affairs, 
and possessing control at home. 

If it be true then that the United States 
government alone can deal with foreign 
states, and enter into treaties with them, 
its responsibility for treaty infractions 
throughout its territory is on the theory 
that it is in supreme control of whatever 
relates to the outside world. In the con- 
templation of foreign governments the offi- 
cial of any state of our Republic, in so far 
as his acts relate to foreign affairs, is the 
official of the nation, because he is suppos- 
edly subject to its control whenever he deals 
with any international matter. In his 
message of December 9g, 1891, President 
Harrison said: 

“It would, I believe, be entirely competent 
for Congress to make offenses against the 
treaty rights of foreigners domiciled in the 


1 Westlake’s Int. Law, Part 1, Peace, p. 22. 
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United States cognizable in the Federal 
courts. This has not, however, been done, 
and the Federal officers and courts have no 
power in such cases to intervene either for 
the protection of a foreign citizen or for the 
punishment of his slayers. It seems to me 
to follow in this state of the law, that the 
officers of the State charged with police and 
judicial powers in such cases must, in the 
consideration of international questions 
growing out of such incidents, be regarded 
in such sense as Federal agents as to make 
this Government answerable for their acts 
in cases where it would be answerable if the 
United States had used its constitutional 
power to define and punish crimes against 
treaty rights.’’? 


In a word, then, the right of a state to 
control its foreign relations is based on the 
power to control them, and the power to con- 
trol implies a duty to take whatever steps 
may be necessary to actually control. 
Hence, a state cannot escape liability to 
a foreign government, arising, for example, 
from the act of a municipal authority, 
on the ground that the state has not 
exercised its power by legislation or other- 
wise to check or prevent the alleged wrong. 
In his recent annual message, President 
Roosevelt recognizes clearly the power 
lodged in the federal government to control 
whatever may relate to our treaty obligations, 
and the duty resulting from such a possession. 
Because of the existence of this admitted 
duty, he urges Congressional action to 
establish the provisions necessary to that 
end. He says: 


“One of the great embarrassments attend- 
ing the performance of our international 
obligations is the fact that the statutes of 
the United States are entirely inadequate. 
They fail to give to the national government 
sufficiently ample power, through United 
States courts and by the use of the army and 
navy, to protect aliens in the rights secured 
to them under solemn treaties which are the 
law of the land. I therefore earnestly 
recommend that the criminal and civil 
statutes of the United States be so amended 
and added to as to enable the President, 


1 For. Rel. U.S., 1891, vi. 
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acting for the United States government, 
which is responsible in our international 


relations, to enforce the rights of aliens 
under treaties.’ ” 


On July 26, 1875, Mr. Robert Bunch, who 
was Minister Resident of Great Britain to 
Columbia, rendered an award as umpire in 
the arbitration of the claim of the United 
States against Columbia for damages aris- 
ing from the occupation in the state of 
Panama, of the American steamer Montijo. 
In reply to the contention that the govern- 
ment of Columbia was not responsible for 
an act by the constituent state of Panama, 
he said: 
“Tt cannot be denied that the treaties under 
which the residence of foreigners in Columbia 
is authorized, and their rights during such 
residence defined and assured, are made 

ith the general government, and not with 
the separate States of which the Union is 
composed. The same practice obtains in 
the United States, in Switzerland, and in 
all countries in which the federal system is 
adopted. In the event, then, of the viola- 
tion of a treaty stipulation, it is evident that 
a recourse must be had to the entity with 
vhich the international engagements were 


made. There is no one else to whom 
application can be directed. For treaty 
purposes the separate states are non- 


existent; they have parted with a certain 
defined portion of their inherent sovereignty, 
and can only be dealt with through their 
accredited representative or delegate, the 
federal or general government... . If 
this rule, which the undersigned believes 
to be beyond dispute, be correctly laid 
down, it follows that in every case of inter- 
national wrong the general government of 
this republic has a very close connection 
with the proceedings of the separate States 
of the Union. As it, and it alone, is respon- 
sible to foreign nations, it is bound to show 
in every case that it has done its best to 


2 


obtain satisfaction from the aggressor.”’ ? 


In cases of mob violence where foreign 
governments have sought reparation from 


1 President Roosevelt, annual message, Dec. 
4, 1906. 

2 The Montztjo, 
trations of U. S., pp. 1439, 1440. 
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our government for injuries to the per- 
sons and property of their subjects in the 
United States, the precise question as to 
the liability of the nation for the ac- 


| tion or lack of action by state authorities, 


| unworthy 


has been somewhat confused. Our govern- 
ment has constantly denied national liabil- 
ity, although from reasons of humanity or 
beneficence it has made generous compen- 
sation to indemnify the sufferers or their 
representatives. Denial of liability has been 
in the nature of a demurrer on the facts 
shown. It is not the purpose of the writer 
to discuss what may be the duty of a state 
according to international law, with respect 
to acts of mob violence committed against 
the persons and property of resident aliens. 
It is submitted, however, that neither the 
existence of a duty, nor the extent of the 
scope of a duty, which one government may 
owe to another, whether arising from a 
treaty, or from the general principles of 
international law, depends upon the extent 
of control it has seen fit to exercise over any 
of the agencies of government employed in 


its territory. If our government in sincerity 


| wishes to do exact justice in its relations 


with foreign countries; if it desires their 
esteem and regard, it must be compelled 
to fling aside as untenable in law, and as 
of an the 
slightest pretense that lack of necessary 


enlightened nation, 


legislation or of proper machinery of govern- 
ment is a defense for not fulfilling the 
functions of government. 

Again, assuming that there have 
been a violation of the treaty of 1894, as 


may 


well as that the United States is responsible 


| insure in 


for the acts of the authorities of California 
of such a kind, the means which the United 
States might find it necessary to employ to 
future the the 
treaty is not in theory of international 
importance. That is entirely a local affair. 
Practically, however, Japan might keenly 
regret to find our government put to vast 
expense, or forced to adopt extraordinary 
means in order to give to the subjects of the 


observance of 
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Mikado full enjoyment of school privileges 
identical with those shared by pupils of 
other races. By reason of its traditional re- 
gard for our country, Japan might have lit- 
tle desire to create serious difficulties for the 
United States in order to secure what might 
prove to be merely a technical, rather than a 
substantially beneficial observance of the 
compact. More cogent still might be the 
appreciation by Japan of the unwisdom of 
insisting on the enjoyment by its subjects in 
California of rights the very exercise of which 
might arouse deep popular prejudiceand open 
hostility towards the Japanese throughout 
our Pacific coast. Once assured, however, 
that its claim was recognized by our federal 
courts as a proper interpretation of the 
treaty of 1894, and that the rule of segrega- 
tion was unlawful, Japan might consent to 
enter into a new treaty and forego the 
exercise of the particular educational right. 
It is unprofitable to speculate as to what 
might be the policy of the Mikado’s Empire. 
Certain it is, however, that the Japanese 
government would be entitled to insist as a 
matter of justice, that for the sacrifice of 
rights acquired by the present treaty there 
should be substituted some other privilege 
of equal value, or that there should be sur- 
rendered by the United States an equivalent 
benefit. Our government could not expect 
Japan to give up something of value for 
nothing. Without attempting to measure 
by any system of nice balances the value of 
what our country might wish Japan to 
abandon, it must be apparent to anyone who 
examines carefully the treaty of 1894, that 
vast and important privileges are therein 
provided for the citizens and subjects of the 
high contracting parties. It is needless to 
consider for which nation they may afford 
the greater benefit. They do, however, 
open the way for close social and commercial 
intercourse befitting the relations of two 
civilized powers bordering on the same 
seas. The question, therefore, suggests itself 
whether a new treaty between the United 
States and Japan mutually restricting to 





any substantial degree the privileges afforded 
by the convention of 1894 might not, in so 
far as it checked the commercial and social 
activities of the two countries, retard pro- 
portionately their good relations in a 
political sense. For what price the United 
States, already an Asiatic power, with 
yearnings for an increasing Oriental trade, 
ought to forfeit, or even weaken the warm 
friendship of Japan is an inquiry for the 
consideration of the diplomat rather than 
of the lawyer. 

In conclusion it may be said: 

First: the contention of Japan as to the 
meaning of the treaty and alleging violation 
thereof by the authorities of San Francisco, 
is one peculiarly adapted for the considera- 
tion of a judicial tribunal. An interpre- 
tation by the Supreme Court of the United 
States not only would be impartial and just 
on the merits of the question, but also 
might meet with the acquiescence of 
Japan. 

Secondly : it is extremely improbable that 
the United States courts would regard the 
treaty as invalid even in part; nor would 
the question as to the validity of the treaty 
be regarded as related to that concerning 
the interpretation of the articles which are 
supposed to sustain the Japanese contention. 

Thirdly : if the treaty should be found to be 
violated, the liability of the United States 
would be manifest, irrespective of the fact 
that the acts of infringement were com- 
mitted by the authorities of a state. 

Fourthly : if the treaty should be found to 
be violated, Japan would technically have 
a right to insist upon the enjoyment of the 
privileges denied, irrespective of the diffi- 
culty which such enjoyment might cause 
the United States. If Japan were called 
upon to forego existing rights in the negotia- 
tion of a new treaty, that country could 
rightfully insist either upon the sacrifice by 
the United States of rights of like value, or 
upon the receipt from the United States of 
compensating benefits. 

Finally : the chief practical inquiry is one 
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of interpretation. That is made difficult 
by the absence from the treaty of any 
reference to the education of the citizens 
or subjects of the two nations. The right 
to enjoy public educational advantages may 
be related to the right of residence, or it 
may have been so regarded by the authorities 
of California. In any event, the treat- 


ment of Japanese pupils differs from that 
subjects 


of other nationalities. 


accorded 





On the other hand, the scope of the re- 
served right to enact laws for police 
and public security needs careful considera- 
tion. Whatever be the true interpretation 
of the compact of 1894, it is confidently 
believed that both throughout the United 
States and Japan the conviction will be 
deepened that a treaty is the supreme law 
of this land. 


CuicaGo, ILtLt., December, 1906. 
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to the profession ; 


THE REPORT OF THE ATTORNEY- 
GENERAL. 


THE publication of the advance sheets of 
the report of the Attorney-General of the 
United States for the year 1906, calls atten- 
tion to two matters in particular of interest to 
the profession. 

Mr. Moody renews his recommendation of a 
provision granting the United States the right 
to a review upon questions of law in criminal 
cases. Within the last year there have been 
several instances showing the great public 
interest in such a law. The blow which 
wounded most was the decision of Judge 
Humphrey of Chicago, under an indictment 
against the beef packers which has been given 
such notoriety, but other enactments of Con- 
gress are called to attention, which have been 
rendered nugatory by the adverse decision of 
inferior tribunals. There seems little reason 
for opposition to this recommendation, and it 
is hoped that by public discussion the atten- 
tion of Congress will be forcibly directed to 
this amendment of the law. Indeed, the most 
recent reports indicate the likelihood of some 
legislation on this subject at the present 
session, 

The most striking feature of the 
however, is the publication of the results of 
the litigation instituted by the United States 
under the Sherman Anti-Trust Law and Inter- 
state Commerce Law. The public has real- 
ized that under the present administration 
much more energy has been shown in these 
prosecutions, but the exact extent of its ac- 
complishments and the importance of some 
of the points determined had not been fully 
appreciated. From the date of the enact- 
ment of the Sherman Act Law to the beginning 
of President Roosevelt’s administration in 
sixteen proceedings were begun and 


report, 


T9OI, 





| 
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also anything in the way of —_ wien or curiosities, facetia, and anecdotes. 


have been concluded. Five of them were 
indictments in all of which the government 


failed, and eleven were petitions in equity in 
which the government prevailed in eight and 
failed in three. Under the present adminis- 
tration twenty-three proceedings have been 
begun, seven of which have been concluded 
and sixteen are pending. Ten of these were 
indictments, and thirteen petitions in equity. 
In the seven which have been concluded the 
government had prevailed. It is to be noted, 
however, that some of the others have been 
practically abandoned. 

Prosecutions under the Interstate Com- 
merce Act have also been exceedingly vigor- 
ous. Seventy-seven indictments have been 
returned, of which fifty-three are pending and 
two have been disposed of, with the result of 
eighteen three discontinuances, 
two verdicts of not guilty, and one demurrer 
to indictment sustained. Upon these indict- 
ments, thirteen and seventeen 
individuals have been The 
total amount of fines imposed upon these 
indictments has been $416,125. 
cation of the report the largest single fine 
namely, $168,000, has been imposed upon and 
paid by American Sugar Refining Com- 
pany and its subsidiary making a 
total of over $600,000 imposed in one year. 


convictions, 


corporations 
found guilty. 


Since publi- 


companies, 


LABOR INJUNCTIONS. 


Tue insistence of labor unions on reform in 
the issue of injunctions, though open to criti- 
cism in respects, has forced upon the 
public attention an apparent abuse of this 
equitable process and an extraordinarily arti- 
ficial situation which has resulted therefrom. 
In a recent article in the Tzmes Magazine for 
December, on the effects of labor injunctions, 
it is stated that in Chicago where this litiga- 
tion has been most conspicuous and extensive, 


many 
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attorneys have printed blanks for bills for 
injunction in labor disputes which are granted 
by the court as a formal adjunct to every 
strike. The statistics as to the number of 
se injunctions issued in the last few years 
certainly startling, but the most striking 
1tement of the author is that the labor offi- 
ciuls have ceased to regard these injunctions 

worthy of their attention. It is said that 

y do not attempt to oppose the applica- 


1 


tion or give any heed to the terms of the 
junction since experience has taught them 

t in practice they are not strictly enforced, 

1 in very few instances, it is said, the attor- 

s for the plaintiffs succeed in punishing 
laters for contempt. This is a new phase 
the argument against the indiscriminate 
of the exceptional process of equity, for‘if 
which the 
tates of policy allows to go unpunished, 


uliarity is to breed contempt, 


there is a new danger confronting our courts 
justice. 


JUDGE BREWER ON MUNICIPAL BONDS. 


\NOTHER blow at the legal trickster, and 
that from a high authority, came in the recent 
address of Justice David J. Brewer of the 
United States Supreme Court at the meeting 
at the People’s Forum at New Rochelle, New 
attention to the 
enormous issues of municipal bonds being put 


York, in which he called 
into circulation and the consequent increase 
in the tendency to contest the validity of these 
He 


‘nearly all the litigation 


issues by every possible device. is re- 
ported to have said 
in respect to municipal bonds has ceased to 
be conducted along the higher levels of hon- 
orable and fair dealings but has sunk to the 
smaller technicalities and 

On the one hand stands 
Shylock waiting for his pound of flesh, and on 
the other hand the legal trickster, who strives 
dot 


lower levels of 


trivial omissions. 


to make the omission to cross a ‘t’ or 


an ‘i’ an excuse for repudiating what was 
fairly issued and honestly earned. It is not 
too much to say that the reckless issue of 
} 


onds has not only burned the future, induced 
extravagance in the present, but has also 
lowered the general moral tone.”” Any lawyer 
who has engaged in the lucrative but some- 
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what wearisome occupation of passing upon 
the validity of the municipal bonds and has 
become familiar with the extraordinarily tech- 
nical problems which have been litigated will 
appreciate the force of Judge Brewer’s con- 
tention. 


PRACTICE REFORM. 


Few of our readers outside the state of Illi- 
nois will realize that its legal practice is nearer 
the pure practice of the old English common 
law than any other jurisdiction, not excepting 
England itself and its colonies. The conserv- 
atism or indifference which maintained 
this ancient system of pleading and practice 
is, however, being awakened by the report of 


has 


a commission appointed to suggest reforms 
in practice and by the submission of a special 
jury act by the Chicago Bar Association to 
the coming session of the legislature. The 
absurdly extended contest over the empanel- 
ling of jurors in some hotly contested criminal 
cases in Chicago in the last few years has em- 
phasized the necessity for the latter reform. 
Other states which are considering the same 
problem will be interested in the details of 
this act which it is impossible to discuss at 
length here. The National Corporation Re- 
porter says, however, ‘‘ It doubtless will se- 
cure a much more intelligent class of jurors, 
and, in the hands of a judge who has a whole- 
some contempt for the jury system and who 
will allow special juries with great liberality, 
the law may lead to excellent results. It does 
not remedy and does not attempt to remedy 
the most serious evil of the jury system — 
the evasion of service by those most compe- 
tent to serve, on one pretext or another. This 
can be met only by a radical reform which 
would remove the serious hardships neces- 
sarily incident to the system as it now exists, 
the mere enumeration of which would tax the 
space at our disposal.’’ A suggestion, how- 
ever, that it will be better to impose a charge 
or fine upon those claiming exemption and to 
increase the fees paid those who serve seems 
unlikely to be effective since it would be im- 
possible to offer adequate financial induce- 
ment for services, and the very ones who are 
the most desired on the panel would find it 
easiest to escape. 
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CURRENT LEGAL LITERATURE 


This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 








Conducted by WiiiiAm C. Gray, of Fall River, Mass. 


The recent legal magazines keep up to their usual level of excellence in a wide range of 
articles. Among the papers of general interest to all concerned with the law, James H. Tufts’ 
address on the relation of psychology to our conception of justice is one of the most 
noteworthy. His thesis that we are treating men with more regard for their real person- 
ality and less according to abstract rules gets interesting confirmation in Herbert E. 
Boyle’s article on ‘‘ Extenuating Circumstances in French Law,” and A. M. Hamilton’s 
paper on the probation system. General readers will also be interested in C. A. Here- 
schoff Bartlett’s views on ‘“‘ Dissenting Opinions,” although few probably will be inclined 
to go to such length in condemnation as he does. 


ADMINISTRATIVE LAW. In “ Executive | lawyers, no matter how great their ability to 
Judgments and Executive Legislation,” Har- | try cases, have, because of this lack of train- 
vard Law Review (V. xx, p. 116), Edmund M. | ing, not selected the proper forum and in 
Parker examines some of the judicial answers | many instances have consequently got their 
to the questions, How far are the decisions of | clients into expensive and prolonged litiga- 
executive officers conclusive? and, To what | tion.” 
extent and in what cases are such decisions Interesting examples of the advantages thus 
reviewable by the courts? He criticizes many | secured are given. Mr. Dewell concludes his 
decisions of the United States and Massachu- | article thus: 


setts Supreme Courts as having given unsat- | “It is to be regretted that just because the 
isfactory and confusing answers on these mat- | law of Admiralty does not seem to open a field 


ters, largely owing ‘‘ to improvident attempts | for money-making to the average student, the 
to formulate in the cases actually before them | universities should deny the students the bene- 
a rule or rules which shall not only dispose of | fit of the broadening culture derived from the 
the case at Bar in a satisfactory manner, but | study of this branch of the law. It is strange, 
also serve as a guide for the disposal of future | too, that when the universities do add this 
cases.” Several examples are given of the | branch of the law to their curriculum, they 
generally select someone to teach it who has 
never practiced it. There is no part of juris- 
* ADMIRALTY. Under the title “ Limita- | prudence, if properly presented to a class, 
tion of Liability of Vessel Owners,” in the | that would create so much interest and enthu- 
December Yale Law Journal (V. xvi, p. 84), | siasm and would consequently have such a 
James D. Dewell, Jr., gives really a criticism | tendency to help students in all other branches 
of the teaching of Admiralty in the Law | of the law, as the study of Admiralty. It 
Schools. He considers it strange that owners | would take the students to every shore, get 
permit their cases growing out of accidents on | them interested in something beyond their 
vessels to be tried in common law courts | state border line, and make them feel that 
before juries, where the liability is unlimited, they were becoming a part of this law of 
when under the Act of Congress of 1851 a | nations which has helped to civilize the sea 
petition to limit liability to the value of the | commerce of the world and has had much to 
vessel can be filed in the United States Dis- | qo with the advancement and enlightenment 
trict Court and in almost every case that | of the peoples of the earth.” 
result be secured. 
“The only way I can account for it is that AGENCY (Delegation of Authority). Prof. 
the law: of Admiralty has been but meagerly | Floyd R. Mechem writes in the December 
taught in the universities and consequently | Michigan Law Review (V. v, p. 94) on “ Dele- 


result of this tendency. 
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eral rule forbidding such delegation and the 
cases in which it is allowable are discussed 
carefully 
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tion of Authority by an Agent.” The gen- 


with copious citations, but the 
minute discussion of the mutual rights and 


obligations of principal, agent and subagent 


is reserved for further consideration. 


AGENCY (Forgery by Agent of Charitable 
Corporation). ‘‘ The Rule in the Clarkson 
Iiome Cases,’’ by Frederick Dwight, in the 

cember Columbia Law Review (V. Vi, Pp. 
;56) is a criticism of a decision by the New 

rk Court of Appeals. <A charitable institu- 
tion had some registered railroad bonds. The 
asurer forged the necessary votes and 
wers of ‘attorney to secure a transfer of the 
nds and absconded with the proceeds. 
|} th charitable institution and the railroad 
c mpany were absolutely free from inten- 
nal wrong-doing or even negligence, but 

e court required the railroad to stand the 

s. The court regarded the law as ele- 

ntary. Mr. Dwight in an interesting paper 

rues for a contrary result on both practical 

1 legal grounds. 


AGENCY. ‘ The Vice Principal Doctrine in 
liiinois,’”” by George Haven Miller, November 


mots Law Review (V. 1, p. 242). 


BANKRUPTCY. ‘‘ The Rights of the Trus- 
tce under section 67A of the National Bank- 
ruptey Act,” by Garrard Glenn. Columbia | 
Law Review (V. vi, p. 562). 


BANKRUPTCY. ‘The Provincial Insol- 
vency Bill,” by Chunilal M. Gaudlie, Bombay 

ww Reporter (V. viii, p. 337). 

BILLS AND NOTES. “A Consideration of 
the Uniform Negotiable Instrument Law,” by 
John D. Milliken, American Lawyer (V. xiv, 


; . 346). 

BIOGRAPHY. ‘‘ Alexander Hamilton,” by 
Emory Speer. Yale Law Journal (V. xvi, 
Pp: 94). 

BIOGRAPHY (Lindsey). ‘‘ Ben B. Lind- 


sey: The Just Judge,’’ by Lincoln Steffens, 
December McClures (V. xxviii, p. 162). A 
continuation of the account of the methods of 
the judge of Denver’s Juvenile Court noticed | 
in preceding numbers. 


; . 
goods, 


BIOGRAPHY (Jeffreys). ‘‘ Jeffreys of the 
Bloody Assizes,’’ by Charles Whibley, a brief 
well written sketch, December Harper’s (V 
Cxiv; Pp. 149). 

BIOGRAPHY. ‘‘ Massachusetts Bench and 
Bar,’ by Stephen O. Sherman and Weston F. 
Hutchins, December New England (V. xxxv, 
p. 449). A continuation of series of reminis- 
cences and anecdotes of Massachusetts law- 
vers previously noted. 

CARRIERS. ‘ The Law of Carriers,” by 
Dewitt C. Moore, Matthew Bender & Co., 
Albany, 1906. Price, $6.30. 

A glance at the title page of Mr. Moore’s 
work on Carriers will show at once the ambi- 
tious character of the undertaking. The 
author has endeavored to cover in a single 
volume of less than a thousand pages “ the 
principles and rules applicable to carriers of 
passengers, live-stock, common car- 
riers, connecting carriers, and interstate trans- 
portation, and the methods and procedure for 


| their enforcement.” 


Mr. Moore has fallen into the prevailing 
habit of American law-book writers of making 
a text which is a compilation of the head- 
notes of cases, a kind of digest put in narra- 
tive form. He has not made a particularly 
effective analysis of the subject; and he has 
not made any distinctly original contribution 
to the literature of the law. One cannot turn 
to his pages for a theory; one can find what 
has been decided on particular points in par- 
ticular cases. About nine thousand cases are 
cited in this work. 

The author’s chief attention seems to have 
been given to the carrier in his capacity of 
bailee. The duties and obligations arising out 
of public calling have been but slightly 
noticed; yet that is a phase of the subject 
that is of growing importance, and the prin- 
ciples underlying public calling will explain 
many of the distinctive features of carrier law. 

A single chapter only is given to interstate 
transportation; and the cases cited therein do 
not seem to constitute an exhaustive collec- 
tion. A suggestion is thrown out that the 
Railroad Rate Act of 1906 may be unconsti- 
tutional; but the great subject of rate regu- 
lation is not discussed at all. The text of the 
act is printed, followed by an elaborate index 
of the act. 
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The author has furnished a book which will 
be useful to the practitioner as an aid to 
finding cases in point. The large number of 
cases collected, and a good and really service- 
able index assure this. A lack of plan, how- 
ever, in the arrangement of citations in the 
foot-notes will hamper somewhat those who 
use the book. 


It is, nevertheless, only fair | Journal (V. 1xiii, p. 373). 





to say that the work is as good as the average | 


American law book. 


CARRIERS. ‘“‘ Laws Relating to Bills of 
Lading,” by T. B. Paton, American Lawyer 
(V. xiv, p. 360). 


CHATTEL MORTGAGES. ‘“ Evidence Ad- 
missible to Prove a Sale a Mortgage,”’ by J. A. 
Soldanha, Bombay Law Reporter (V. viii, p. 
320). 


CHARITABLE CORPORATION 


Agency). 


(see 


CONSTITUTIONAL LAW. Edwin Maxey, | 


in the December Yale Law Journal (V. xvi, 
p. 90) treats the ‘‘ Exclusion of Japanese 
Children from the Public Schools of San 
Francisco.” 
to attend the Oriental Schools is a discrimina- 
tion against Japanese subjects, violating the 
treaty between Japan and this country, and 
that the California statute under which the 
Board of Education acted is unconstitutional 
as being in conflict with the treaty. 

“Tf, then, the state court does its duty, a 
solution for the difficulty can readily be found. 

‘But suppose that the state court allows 
itself to be blinded by the race prejudice which 
influenced the legislature to pass the statute, 
the litigation can be prolonged to such a 
degree that the Japanese may readily con- 
clude that we are not acting in good faith, for 
it is hardly fair to expect that the Japanese 
people will understand that our federal gov- 
ernment which is entrusted with the making 
of treaties cannot also secure obedience to 


S. H. E. F. | 
| islation,” by Hugh K. Wagner, Law Notes 


their provisions upon the part of its subordi- | 


nate divisions.”’ 
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CONSTITUTIONAL LAW (Railroad Rate | 


Legislation). 
Prescribe Railroad Rates,” by Frank W. 
Hackett, December Harvard Law Review 
(V. xx, p. 127) 


“The Power of Congress ‘to | 





CONSTITUTIONAL LAW. ‘“ Freedom of 
the Executive in Exercising Governmental 
Functions from Control of the Judiciary,” by 
John Campbell, American Lawyer (V. xiv, 
P. 503). 

CONSTITUTIONAL LAW. “‘ Life, Liberty 
and Property,” by O. H. Myrick, Central Law 


COPYRIGHT. ‘ Proposed Copyright Leg- 


(V..x, D. 165). 


CRIMINAL LAW (French). Herbert E. 
Boyle has in the October Juridical Review 
(V. xviii, p. 259) Part I of an article on 
‘‘ Extenuating Circumstances in French Law.” 

“French Criminal Law makes a distinction 
between ‘aggravating circumstances’ and 
‘extenuating circumstances.’ The former 
consist of such facts as make a felony or mis- 
demeanor more serious in its nature, and 
which consequently tend to increase the sen- 
tence — for instance, if a crime be committed 
in the night time, or by more persons than one, 
or by breaking into premises, using skeleton 


He declares that requiring them | keys, etc., or if the offenders carried weapons 


or threatened to use them. In these, and 
other similar cases, the particular circum- 
stances tend to make the punishment heavier 
(Penal Code, 361). 

“‘ The effect of ‘ extenuating circumstances,’ 
on the other hand, is to modify the punish- 
ment, without modifying the nature of the 
offense, for it is as the result of a judicial 
appreciation, and not a Jegal one, that a crime 
is merely punished with a ‘ correctional’ or 
‘ police’ penalty; moreover, Article 1 of the 
Penal Code classifies offenses according to the 
penalties laid down by the law, and not accord- 
ing to those which the judge may inflict 
(Garraud, Traité du Droit Criminel). 

“Tf the arguments at the trial disclose one 
or more ‘aggravating circumstances’ not 
stated in the Indictment, the President of the 
court must put this question to the jury: — 
‘Did the accused commit the crime under 
such and such circumstances?’ Should both 
‘aggravating’ and ‘extenuating’ circum- 
stances arise in the same case, the former must 
first be considered, and then the latter, in 


| meting out the punishment. 





“‘ Under the system of extenuating circum- 
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stances, judges and juries are invested with a 
discretionary power which enables them, by 
their own individual appreciation, to modify 
whatever of harshness there may be in the 
law. 

‘* Extenuating circumstances, therefore, are 
really in the nature of judicial excuses which 
the legislature has not specifically defined, 
and the appreciation of which it has left to 
the discretion of the judge and jury. They 
differ in many respects from legal excuses, 
which are collateral facts previously ascer- 
tained by the law. 

“It is evident that extenuating circum- 
stances cannot be foreseen by the legislature, 
but are facts which the judge has a right 
and, indeed, under the Code it is his duty to 
do so) of ascertaining in all cases; and when 
mce recognized they should naturally have 
the effect of diminishing the penalty attached 
by law to the offense. It is evident that a 
man who steals the property of another merely 
to gratify his own desire is far more culpable, 
morally, than one who steals to satisfy the 
crayings of himself and his starving family. 

‘‘ Shortly stated, the effect of the law is: — 

““(1) The creation of a maximum and mini- 
mum of punishment, between which the judge 
has the power of exercising his discretion. 

‘““(2) The institution of the system of ex- 
tenuating circumstances, enabling the judge to 
decrease the penalty below the minimum fixed 
by the law.” 

The history and mode of operation of this 
system are given in this first instalment. 


CRIMINAL LAW (Probation System). The 
Massachusetts system of probation for minor 
offenders, now adopted in many other states, 
has attracted the attention of practical men 
in Great Britain, says A. M. Hamilton in an 
article in the Juridical Review (V. xviii, p. 
221) entitled ‘‘ Probationary Guardianship of 
Offenders.”” There is in fact a Probation of 
First Offenders Act, but it is lacking in the 
feature of guardianship, provisions looking to 
that end having been struck out by Parlia- 
ment. Two experiments in the American 
system have been made in Scotland in recent 
years, in Dundee and Glasgow, with results 


that commend the system, but legal scruples | 


as to competency have, however, prevented 
these attempts from being more than partial. 


Mr. Hamilton fully approves the system but 
finds that legislative aid will be necessary to 
extend it beyond very narrow limits in Great 
Britain. 


DIPLOMACY. ‘‘ Newfoundland and _ her 
Fishing Rights,” by A. B. Morine, Canada 
Law Journal (V. xlii, p. 737). 


DIVORCE. ‘“ The Divorce Problem and 
Recent Decisions of the U. S. Supreme Court,” 
by D. D. Murphy, American Lawyer (V. xiv, 
P- 499). 


DIVORCE. In the November JIlinois Law 
Review (V. i, p. 219). Henry Schofield pub- 
lishes an analysis of ‘‘ The Doctrine of Had- 
dock v. Haddock.’”’ The author states the rule 
of the case to be as follows: 

‘* Under the law between the States, estab- 
lished by the Constitution of the United 
States, the mere domicil within a state, at the 
time of the institution of divorce proceedings 
therein, of only one of the parties to a mar- 
riage, the other party being, and having been 
continuously, domiciled in the state of the 
matrimonial domicil, is not enough to give 
that state power, or jurisdiction, to grant an 


‘interstate dissolution of that marriage.”’ 


He states the syllogism of the minority to 
be as follows: — 

“Major premise: If a judicial decree is con- 
clusive in the state where it was pronounced, 
it is equally conclusive in every other state. 

“Minor premise: This Connecticut judicial 
divorce decree is conclusive in the state of 
Connecticut. 

“Conclusion: This Connecticut judicial di- 
vorce decree is conclusive in every other state.” 

The author argues that the full faith and 
credit section of the Constitution did not 
change the rules of international law regulat- 
ing the jurisdiction of a court of one state to 
pronounce a judgment entitled to enforce- 
ment in the courts of another state. If it be 
true, therefore, that the Connecticut court 
did not have jurisdiction to grant an inter- 
state divorce it follows that it did not have 
jurisdiction to grant a state divorce. The 
author submits that it could not have been 
within the contemplation of the Federal Con- 
stitution that a husband and wife could be so 
domiciled in different states that no state in 
the Union can have power to so deal with 
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their controversy that each state must give 
full credit to the sentence pronounced. 

The author approves of the decision of the 
majority as the beginning of the end of a 
scandalous condition of divorce law and pro- 
cedure and thinks that in view of the opposi- 
tion of their colleagues the majority performed 
a grand work. 


EGYPTIAN LAW. “The Egyptian Ca- 
pitulations and Their Reform,” II, in the 
October Juridical Review (V. xviii, p. 235), 
concludes a discussion of the legal position 
of foreigners in Egypt and needed changes in 
the agreements relating thereto. 


EQUITY JURISDICTION. A “ Manual on 
the Principles of Equity,”’ by John Indermaur. 
Sixth edition by Charles Thwaites, Furnival 
Press, London, 1906. Although this book re- 
lates chiefly to English practice it comprises a 
summary of equity jurisdiction which, within 
its limited scope, may be of value to students 
in this country. Our practitioners, however, 
probably prefer a text book citing decisions 
in the United States. 


EQUITY JURISDICTION. “Latent Equi- 
ties,” by George A. Lee, Albany Law Journal 
(V. lxviii, p. 290). 


FRAUDULENT CONVEYANCES. ‘“ Improb- 
able Stories of Acquisition or Hoarding of 
Money,” Law Notes (V. x, p. 167). 


HISTORY. ‘Colonial Courts of Somerset 
County,”’ by Vice-Chancellor Bergen of New 
Jersey, December New Jersey Law Journal 
(V. xxix, p. 358). 


HISTORY (Judge and Jury). In the No- 
vember Law Magazine and Review (V. xxxii, 
p. 72) G. Glover Alexander concludes his his- 
torical article, ‘‘ The Province of the Judge 
and of the Jury.’ 


INFANCY. 
the Sale of Infants’ Real Estate Contrary to 
the Provisions of Instruments giving them 
Title,’ by Samuel Huntington, Albany Law 
Journal (V. Ixviii, p. 305). 


INSURANCE. “Liability of Insurance 
Company the Assured Makes True 
Statements and the Insurance Physician or 
Examining Physician Inserts False Reports,”’ 


when 


‘The Statutory Prohibition of 





by Charles Mendelhall, Central Law Journal 
(V. lxiii, p. 450). 


INTERNATIONAL LAW. The October 
Juridical Review (V. xviii, p. 273) has a 
learned article on ‘ British Nationality and 
Naturalization,” by G. Addison Smith, who 
analyzes the common and statute law in 
regard to British citizenship. 


INTERNATIONAL LAW (The Berlin Con- 
ference). Under the title ‘‘ The Interna- 
tional Law Association at Berlin,’ T. Baty 
gives an interesting summary of the doings of 
the recent conference in that city in the No- 
vember Law Magazine and Review (V. xxxii, 
p. 87). 


INTERNATIONAL LAW (Private Property 
at Sea). At the Berlin Conference, in October, 
of the International Law Association, Mr. 
Justice W. R. Kennedy of the English Bench 
read an interesting paper on “ The Exemp- 
tion of Private Property at Sea from Capture 
in Time of War,”’ which is printed in the No- 
vember Law Magazine and Review (V. xxxii, 
p. 28). The paper is not a controversial one, 
but sets forth clearly and impartially what 
the author thinks the most important points 
to be the change can be 
accepted, with a brief statement of the history 
of the question and the principles which he 
The paper 
to 
future attempts to reach some agreement on 
the matter. 

“The first of these is that with the consid- 
eration by the nations of this question of the 
immunity of enemy’s property at sea from 


considered before 


thinks must govern its solution. 


closes with a few suggestions in regard 


capture in war, should be linked the consider- 
ation of the subject of contraband of war. 
It has been truly said that, as long as it re- 
mains in its present chaotic condition, we 
must have constant bickering between bellig- 
erents and neutrals, and that if a great mari- 
time broke out powerful commercial 
states might find themselves drawn into hos- 
tilities almost against their will. The danger- 
ous, and, to neutrals, very troublesome un- 


war 


certainty that exists at present in regard to the 
treatment of articles which are anczpitis (or, 
promiscut) usus, ought to be remedied. It 
can be satisfactorily remedied only by an in- 


ONE AT he ME 
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‘national agreement, classifying contraband 
lefinitely and completely. 

“The relevancy of the question of contra- 
and to the subject of our enquiry is this. 
appears to me that, if the arbitrary decision 


Os wh 


any belligerent (as is at present the case) 


iv include every important article of com- 
merece, such as provisions, trade materials, 
fuel, etce., in the list of contraband, little 
can be gained by a general exemption of 

ivate property from capture at sea. It 


pears to me also, that it conceivably might 
ke a great difference to the view which 
some nations would be willing to adopt in 


ard to the proposed change, if it were 





initely settled law that some, at any rate, 
the principal articles of sea-borne com- 
ree, and, especially, food for human cen- 
in sumption and the raw materials required by 
ie peaceful industries, could never lawfully be 
ated as contraband of war unless the captor 
could show that the particular cargo was des- 
d for use for naval or military purposes 
the enemy either in the region of actual 
eration or elsewhere. 
“And, further, with the question of the 
exemption of enemy’s private property from 


ture at sea, should there not be considered 
the property of a definite pronouncement that 


bombardment by naval forces of defence- 
s and unfortified towns and places on the 
sea coast, or the threat of such bombardment 


order to secure the levy of contributions or 


mpliance with requisitions should be for- 


Iden? Some jurists, I believe, hold that by 


tacit consent of nations, such conduct has 
ready come into the category of forbidden 
perations. I cannot see sufficient justifica- 


ion for the view. ... It is highly desirable 


he matter should be finally concluded by 


mmon agreement. The settlement of this 
1estion as well as the classification of con- 
raband might do something, at any rate, to 
influence favorably some of the maritime pow- 


rs in their consideration of the immunity of 
rivate property at sea as a question of policy. 
‘Lastly, I venture to add that, although 
reement as to a general immunity of private 
operty of the enemy at sea may prove to 
i © impossible, the collected representatives of 
he various members of the family of nations 
ight be asked to consider whether some 
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modification of the present system might not 
advantageously be adopted, in the form of a 
particular exemption in favor of the vessels 
of the great steamship lines which carry mails 
and passengers everywhere along established 
routes, and upon whose continued regularity 
of service the intercourse and intercommuni- 
cation of large portions of the globe are abso- 
lutely dependent. Effective guarantees must, 
of course, be taken against abuse of such a 
peculiar freedom, but it ought not to be im- 
possible to frame such guarantees. It cannot 
be doubted that the arrangement would con- 
fer a very great boon upon mankind.” 


JURISPRUDENCE. ‘“ The Power to Regu- 
late Corporations and Commerce: A Discussion 
of the Existence, Basis, Nature and Scope of 
the Common Law of the United States,’ 
by Frank Hendrick. 8vo, pp. Ixxii, 516, G. P. 
Putnam’s Sons, New York, 1906. 

The sub-title of this book reads: ‘‘ A dis- 
cussion of the existence, basis, nature and 
scope of the Common Law of the United 
States,’ yet though much space and appar- 
ently much painstaking effort have been de- 
voted to the establishing of this thesis, viz: 
the 
author has treated somewhat inadequately the 


’ 


that there is a ‘‘ Federal common law,’ 


leading case of Western Union Telegraph 
Company v. Call Publishing Co., 181 U.S. 92; 
and has cited it to support a proposition 
which a careful reading and analysis seems 
hardly to justify. Though he shows a con- 
siderable acquaintance with much of the case 
law dealing with questions of constitutional 
law and conflict of laws, and cites some two 
thousand cases, he seems to have been led 
away by his zeal to establish his thesis, and the 
cases cited as authority cannot always be 
relied upon to bear out the statement in the 
text. 

The author shows much industry and learn- 
ing, but it may be questioned if a great deal 
of the material is not extraneous and some- 
what remote. It would seem that the power 
to regulate corporations and commerce could 
be discussed without giving the history of the 
Germanic conitatus, the Anglo-Saxon Witan- 
agemot or the law reforms of Henry II. 

The plan of development of the subject is 
not entirely clear, and logical development is 





58 


THE GREEN 


BAG 





interfered with by the bringing in of remote 
matter. It would seem that the author, who 
has undoubtedly investigated his subject 
carefully, would have produced a more valu- 
able book if he had confined himself more 
closely to the cases and the law, and had not 
gone so far afield into early English constitu- 
tional history and philosophical treatises on 
government. 


| 





JURISPRUDENCE. ‘Some Contributions | 


of Psychology to the Conception of Justice,” 
the presidential address of James H. Tufts at 
the annual meeting of the Western Philoso- 
phical Association, is printed in the Decem- 
ber Michigan Law Review (V. v, p. 79). His 
thesis is that the law and society should be 
and are continually getting away from the 


idea of treating human beings as mere ab- | 
stractions; that no man is properly dealt with | 


by’ rule; that one gets justice only when his 
own peculiar makeup is considered. 
Tufts’ own words: 

“‘The history of law has been a gradual 
introduction of a more psychological stand- 
point. That is, it has dealt more with the 
real man, less with a fictitious self analogous 
to the old metaphysical substances and 
essences; but there is still room for progress.”’ 

The attitude of the American people towards 
the problem of the just distribution of wealth 
is keenly set forth as follows: 

“In this full sense of justice, J think no 
one can fail to see not merely that our system 
is not just, but that no distribution of prop- 
erty is likely to be just. 
some of the inequalities, we may require de- 
cent sanitation and honest food, we may heed 
‘the bitter cry of the children,’ handicapped 


by premature toil and indecent surroundings, | 


we may give to all the best of education, we 
may even, if we please, attempt to restore 
equality by taking over as a community the 
land, or the means of production; but even 
then I believe no system of distribution in 
property can be devised which will be true to 


We may remove | 


In Mr. | 


order with all its inequalities is divinely or- 
dained; in others, to an optimistic blinking 
of the facts; but I believe that there is a more 
widely operative reason. The American pre- 
fers an economic order in which there are 
prizes and blanks, to an order in which every 
man will draw out in proportion to what he 
puts in. He prefers an exciting game to a 
sure but tame return of his investment. He 
may call for a ‘square deal,’ but we must 
remember that a ‘square deal’ in the great 
American game from which the metaphor is 
taken is not designed to make the game less 
one of chance. It is designed to give full 
scope to luck and nerve. A game in which 
every player was sure to win, but also sure to 
win just what he had put in, would be equit- 
able, but it would not be a game. The Amer- 
ican suspects that the measures advocated as 
giving juster distribution may somehow rob 
life of its excitement and its passion. Possibly 
he may even think that the very strain of 


| the process develops some elements of char- 


all the complex life of its members — which | 


will be fully just. 


‘‘ Indeed, we may go on to say that the | 


American people does not care very strongly 
that this is so. This may be due in some 


acter which he fears to lose. But whatever 
the motive, in the hope of better luck next 
time, or of a better start for his children, or 
in the very stress and struggle,, he thinks 
little of the justice or injustice of it all.” 


JURISPRUDENCE. “The Judiciary Sys- 
tem of the New State, as Suggested by the 
Judicial Systems of the States Lying East of 


| the Mississippi River,’’ by Ezra Brainerd, Jr., 


American Lawyer (V. xiv, p. 363). 


JURISPRUDENCE. “Evolution of Law 
by Judicial Decision,” by Robert G. Street, 
American Lawyer (V. xiv, p. 490). 


JURISPRUDENCE (Philippines). ‘‘ Some 
Legal Aspects of the Philippines,”’ by James H. 
Blount, American Lawyer (V. xiv, p. 495). 


JURY REFORM (England). T. R. Bridg- 
water in “ Our Jury System Reformed,” No- 
vember Law Magazine and Review (V. xxxii, 
p. 66), makes some suggestions for changes in 
the English jury system. 


JUVENILE COURTS. “ Fair Play for Way- 
ward Children,” by Alice Katherine Fallows, 
December Century (V. 1xxiii, p. 253). An 
account of juvenile court work in several 


cases to a religious conviction that the social | cities. 
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JUVENILE COURTS (see Biography). 

LEGISLATION. “Ordinances and Reso- 
lution Distinguished as Relate to Legislative 
and Ministerial Acts on the Part of the Coun- 
cil or Governing Legislative Body,” by Eugene 
McQuillen, Central Law Journal (V._1xiii, p. 
413). 


LITERATURE. ‘“ Legends from Old New- 
ate,”” by George H. Hubbard, December New 
England (V. xxxv, p. 488). An entertaining 
account of the famous English prison. 


LITERATURE. ‘“ Coroner’s Quest Law,” 
by Francis Watt, Bombay Law Reporter (V. 
Vili, Pp. 317). 

MARRIAGE. ‘ Mixed Marriages,’’ by Her- 
man Cohen, Bombay Law Reporter (V. viii, 
p. 281). 


MASTER AND SERVANT (see Torts). 


MORTGAGES. ‘ New York Mortgages and 
the Recording Acts,” by Edgar Logan, Co- 
lumbia Law Review (V. vi, p. 547). 


MORTGAGES (see Chattel Mortgages). 


PARTNERSHIP. 
Partnership,” by Surendra Nath Ray, Bom- 
bay Law Reporter (V. viii, p. 304). 


PRACTICE. “ Trial Tactics,’’ by Andrew J. 
Hirsch]. T. H. Flood & Co., Chicago, 1906. 
$2.50 net. 
gestive commentary on practical work in pre- 
paring and trying litigated cases. It differs 





“The Indian Law of | 


This is an interesting and sug- 


from Wellman’s ‘‘ Art of Cross-Examination ”’ | 
in that it covers all the work in connection | 


with a case. 


It has also the merit of treating | 


of subjects not easily found in legal text | 
books, and will be of especial value to the | 
student or young practitioner in presenting in | 
brief compass what must usually be learned | 


by long and painful experience. Though the 
author evidently has in mind Illinois practice, 


and some parts of the book for that reason | 
may be confusing to students in other juris- | 
dictions, most of the discussion is of general | 


interest since it really concerns that hardest 
of all problems, the application of common 
sense to the technical requirements of suc- 
cessful trial practice. 


PRACTICE. ‘ Affidavits in Attachment,” 
by Raymond D. Thurber, Bench and Bar 
(V. vii, p. 55). 

PRACTICE. ‘“ Arguments of Counsel,’ by 
Morton J. Stevenson, Central Law Journal 
(V. Ixili, p. 398). 

PROPERTY (see Mortgages). 

PUBLIC POLICY (Constitutional Amend- 
ments). Defects in our Constitution and 
amendments required are the subject of 
“The Next Constitutional Convention of the 
United States,” by Chief Justice Walter Clark 
of North Carolina, in the December Yale Law 
Journal (V. xvi, p. 65). 

“ The glaring defect in the Constitution was 
that it was not democratic. It gave, ... the 
people — to the governed —the selection of 
only one-sixth of the government, to wit, one- 
half — by far the weaker half — of the Legis- 
lative Department. The other half, the Sen- 
ate, was made elective at second hand by the 
State Legislatures, and the Senators were 
given not only longer terms, but greater power, 
for all presidential appointments, and treaties, 
were subjected to confirmation by the Senate. 

‘‘The President was intended to be elected 
at a still further remove from the people, by 
being chosen by electors, who, it was expected, 
would be selected by the State Legislatures. 
The President thus was to be selected at third 
hand, as it were. ... The intention was that. 
the electors should make independent choice, 
but public opinion forced the transfer of the 
choice of electors from the Legislatures to the 
ballot-box, and then f them mere 





made of 
figure-heads, with no power but to voice the 
will of the people, who thus captured the 
Executive Department. That Department, 
with the House of Representatives, mark to- 
day the extent of the share of the people in 
this government. 

“The Judiciary were placed a step still 
further removed from the popular choice. 
The Judges were to be selected at fourth hand 
by a President (intended to be selected at 
third hand) and subject to confirmation by 
a Senate chosen at second hand. And to 
make the Judiciary absolutely impervious to 
any consideration of the ‘ consent of the gov- 
erned,’ they are appointed for life. 

“It will be seen at a glance that a Consti- 
tution so devised was intended not to express, 
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but to suppress, or at least disregard, the 
wishes and the consent of the governed. It 
was admirably adapted for what has come to 
pass — the absolute domination of the govern- 
ment by the ‘ business interests’ which, con- 
trolling vast amounts of capital and intent on 
more, can secure the election of Senators by 
the small constituencies, the Legislatures 
which elect them, and can dictate the ap- 
pointment of the Judges, and if they fail in 
that, the Senate, chosen under their auspices, 
can defeat the nomination.”’ 

It is high time, thinks Justice Clark, for a 
Constitutional Convention. The 
being as above described, ‘‘ the sole remedy 


situation 


possible is by amendment of the Constitution 
to make it democratic, and place the selection 
of these preponderating bodies in the hands 
of the people. 

‘‘ First, the election of Senators should be 
given to the people. Even then consolidated 
wealth will secure some of the Senators; but 
it would not be able, as now, at all times to 
count with absolute certainty upon a majority 
of the Senate as its creatures.” 

The system of electing the President should 
be to divide the electoral vote of each state 
according to the popular vote for each candi- 
date, giving each his pro rata of the electoral 
vote on that basis, the odd elector being ap- 
portioned to the candidate having the largest 
fraction. but the result that 
the choice of President would no longer be 


would be 


restricted to two or three states, as in our past 
history, and is likely to be always the case as 
long as the whole electoral vote of two or 
three large pivotal states must swing to one 
side or other and determine the result. 

But the most necessary change is to dimin- 
ish the overwhelming power of the Supreme 
Court. Its power of declaring laws unconsti- 
tutional he believes to be a usurpation, al- 
though he admits that their power, however 
illegally grasped originally, may have been too 
ae 
so, the only remedy which can be applied is 
to make the judges elective, and for a term 
of years, for no people can permit its will to 
be denied, and its destinies shaped, by men it 
did not choose and over whose conduct it has 
no control, by reason of its having no power 
to change them and select other agents at the 
close of a fixed term.” 


long acquiesced in to be now questioned. 





| 
| 
| 
| 
| 
| 
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PUBLIC POLICY (Dissenting Opinions). 
C. A. Hereschoff Bartlett writes in the No- 
vember Law Magazine and Review (V. xxxii, 
p. 54) a slashing article on “‘ Dissenting Opin- 
ions.”” He has no good word to say for them; 
to him they but mean that the dissenting 
judge is obstinate. 

“Certainty of the law is the life of the 
law, and where principles are so unsettled and 
disputed as to enable the highest courts to be 
almost equally divided, the tendency is to 
lessen the dignity and authority of judicial 
decision. Any system.is wrong which permits 
the rendering of dissenting opinions and print- 
ing them in public reports of cases — in per- 
mitting anything more than the rendering of 
the judgment of the court as a court.” 

He holds in horror the frequency in Ameri- 
can reports of the dissenting opinion and ‘‘ the 


rarity with which dissenting opinions are 
found in England is one of the reassuring 


features of the greatness, stability, and learn- 
ing of the English judiciary.” 

He drastic 
measures could be used to secure unanimity 
that used with 


almost wishes that the same 


in courts are sometimes 
juries. 

‘ For instance, Stephen, in mentioning some 
curious old customs, tells us that in addition 
to being kept together until unanimously 
agreed, if the jury eat or drink at all, or have 
any eatables about them without the consent 
of the court, and before verdict, they are fin- 
able. Not only this, but it is laid down in the 
books that if jurors do not agree in their 
verdict before judges are about to leave town, 
although they may not be threatened or im- 
prisoned, the judges are not bound to wait 
for them, but may round the 
circuit town to cart. How 
refreshing it would be, in case of our learned 
judges in courts of final resort not agreeing 
on their final judgment, that they should not 
food or drink, but in addition 
should be coerced by being transported from 
town to Certainly such a 
spectacle, not lend to the 
judicial dignity of the court, might be a suc- 
cessful and speedy means of putting an end 
to dissenting opinions.”’ 4 


carry them 


from town in a 


either have 


town in a cart! 


while it would 


PUBLIC POLICY (Injunctions). ‘‘ Effects 
of Labor Injunctions,” by Luke Grant, De- 
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cember Times Magazine (V. I, p. 68), see edi- 
torial page. 

PUBLIC POLICY. ‘‘ The Abuse of the 
Homestead Law,” by H. J. Hughes, American 
Lawyer (V. xiv, p. 350). 

PUBLIC POLICY. 
ncreasing the Population,’ by G. S. 
stead, Canadian Law Review (V. v, p. 417). 


‘* Legal Experiments for 
Holme- 


PUBLIC POLICY. ‘ Exigencies which Seem 
to Require the Calling of a Constitutional 
‘onvention in Missouri,’’ by T. A. Sherwood, 
‘entral Law Journal (V. 1xiii, p. 431). 


PUBLIC POLICY (See Criminal Law and 


(nternational Law). 
RAILROADS. “ The Law of Railroad Rate 
Xegulation,’” with Special Reference to Ameri- 
in Legislation, full Pro- 
cedure and Approved Forms, by Joseph H. 


discussion of 


Beale, Jr., and Bruce Wyman, pp. lii, 1285. 
Vm. J. Nagle, Boston, 1906. $6.00. 
One of the questions of greatest public 


interest during the past year has been the 
question of railroad rate regulation by the 
covernment of the United States. After much 
agitation and _ discussion, considerable 
pressure and counter-pressure, the Railroad 
Rate Act of 1t906, amending and extending 
the scope of the functions of the Interstate 
Commerce Commission under the Interstate 
Commerce Act of 1887, was passed. Unlike 
many questions exciting popular interest, this 
question of railroad rate regulation is pecu- 
liarly a legal question, and, as is natural to- 
day in this country, agitation of the question 
has resulted in the production of a vast 
amount of literature dealing with it. 

It is particularly gratifying under these 
circumstances to find one book that is of value, 
and that adds something to the literature of 
the law. The authors very truly say that “A 
treatise which merely collected and discussed 
judicial decisions upon railroad rates would 
be a very imperfect work. The law of rail- 
road rates is based upon the general principles 
of public service law and cannot be mastered 
without an adequate knowledge of that law. 
The first task of the authors, therefore, has 
been to give a sufficient though concise view 
of such portions of the primary obligations of 
those in public employment, and particularly 


and 





of carriers, as bears essentially on the problem 
of rates.” For this purpose the authors are 
unusually well fitted. Professor Beale has for 
many years, and Professor Wyman has more 
recently, devoted much time and attention to 
the study of the duties, obligations, liabilities, 
and privileges attendant on the participation 
by corporations in the profession of public 
service. 

This topic is taken up in Book I, entitled 
‘* Fundamental Governing Rail- 
road Service,’”’ which covers some 290 pages. 
Chapter I, an ‘“ Historical Introduction,” 
clearly and in an interesting manner brings 
out the fundamental between 
public callings and private callings, the early 
recognition of the distinctions, and the devel- 
opment of them in the course of time. Atten- 
tion may also be called to Chapter IV, an 
interesting chapter on the ‘ Public Profes- 


’ 


Principles 


distinctions 


sion of the Common Carrier.’ 

The remainder of the volume is divided into 
two books: Book II dealing with ‘ Regula- 
tion of Accordance with Common 
Law Principles;’’ and Book III with ‘“ Regu- 
lation of Railroad Rates by Legislation.” 
The chief original contribution of the authors 
is contained in Book II, no full collection of 
cases or statement of the theory underlying 
regulation in accordance with common law 
principles ever having been attempted before. 
This covers more than five hundred pages of 
the volume, and is the major portion of the 


Rates in 


work. 

In Book III, a first chapter is given to a 
brief history of statutory regulations in Eng- 
land and in the United States. In succeed- 
ing chapters the Interstate Commerce Act, 
with the amendments by the Act of 1906, is 
given in full, and elaborate annotations cov- 
ering the decisions of the Interstate Com- 
merce Commission and of the courts follow 
each section of the statute. At the same 
time, references are given to earlier chapters 
of the book in which the subject matter of 
the section has been discussed in its common 
law aspect. This annotation of the act 
should prove of considerable value. 

Six chapters are given to a statement, with 
notes, of state statutes. In each of these 
chapters the state statutes are given only as 
they deal with a particular topic; extortion- 
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ate rates; personal discrimination; prohibition 
of undue discrimination; local discrimination ; 
regulation by state railroad commissions; and 
provisions for court review. 

In the second part of Book III, the con- 
stitutionality of statutory regulation is con- 
sidered. 

The chief fault to be found with the work 
is one which the authors frankly admit in 
their preface, it was prepared with some haste. 
It would serve no useful purpose, however, 
to point out small inaccuracies. 

The book on the other hand shows what so 
few American law books show — careful 
original and logical analysis of the subject 
matter; and a consistent theory underlying 
the whole. It avoids in a large part what we 
frequently have occasion to find fault with in 
law books —the making of a text from a 
putting together of head notes. 

The book should prove of use not only to 
those who may have occasion to practice 
before the Interstate Commerce Commission 
on rate cases, but also to those who have 
presented to them questions involving the 
principles of public service, and of the some- 
what narrower law of carriers. 

Some twenty-three hundred cases are cited, 
and a workable index has been furnished. 


RAILROAD (see Jurisprudence and Car- 
riers). 
RECORDING ACTS (see Mortgages). 


STATUTES. ‘“ Suggested 








| gerous, 


STATUTES (England). Under the title 
“The Truck Acts,” in the Juridical Review 
(V. xviii, p. 247), John H. Romanes surveys 
the existing English law of that subject as 
embodied in statute and decision. 


TORTS. In the December Harvard Law 
Review (V. xx, p. 91), Francis H. Bohlen 
gives the second and final installment of his 
article on ‘‘ Voluntary Assumption of Risk,” 
this section treating solely the law of master 
and servant. After analyzing the English and 
American cases he concludes: 

“Thus it has been seen that while in Eng- 
land the pressure of the servant’s necessities 
has finally come to be regarded as destructive 
of his free will when placed in a position 
where he must either encounter some probable 
though not imminently threatening danger, 
or else give up his employment, the American 
cases stoutly deny it any such effect. It 
may well be that the different economic con- 
ditions of the two countries may account for 
this. In England work has become, especially 
during the development of the present posi- 
tion of English courts on this point, increas- 
ingly difficult to obtain. The loss to a work- 
man of his job is a very real misfortune, the 
fear of losing it a very pressing species of 
compulsion. ,On the other hand, in America 
as yet there is normally no dearth of work 
for competent workmen. If one job is dan- 
another can probably be found. 


| Add to this the known tendency of American 


Amendment to | 


the Election Law,’ by C. B. Labalt, Canada | 


Law Journal (V. xlii, p. 697). 

STATUTES (England). ‘‘ The West Riding 
Judgment,” by G. A. Ring, Attorney General 
for the Isle of Man, in the November Law 
Magazine and Review (V. xxxii, p. 1), discusses 
a recent judgment of the Court of Appeal of 
much importance in questions arising out of 
the education acts. 





workmen to take desperate chances touching 
their safety, and it may well be that in the 


| vast majority of cases any real pressure aris- 


ing from fear of loss of employment is practi- 
cally non-existent; and the risk is encoun- 
tered through mere thoughtless recklessness 
or disinclination to leave a position in other 
respects satisfactory. That which in England 
effectually coerces and controls the will may 
well have no such effect in America.” 
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NOTES OF RECENT CASES 





NOTES 


OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 


Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 


CARRIERS. (Protection of Passengers.) 
Mass. —In Ormandroyd v. Fitchburg & L. St. R. 
mpany, 78 North Eastern, 739, the degree of 
re which must be exercised by a carrier in the 
rotection of passengers from injury is con- 
lered 
It appeared that on the Fourth of July, a pa- 
triotically inclined citizen had been discharging a 
innon from four o’clock in the morning until 
ut half past five in the afternoon, as often as 
could be which operation required 
‘om five to fifteen minutes. That during the 
time of such celebration, defendant’s cars had 
en passing the locality, and that the cannon 
s loaded with blank cartridges, and was in a 
rd quite a distance from the street, sending out 
‘hen it was fired, ‘‘ a jet of flame and volume of 
moke as far as the sidewalk.’’ During the after- 
noon, a passenger on a street car which was pass- 
ing the lot where the cannon was stationed, was 


loaded, 


injured by being struck by some of the wadding 
of the cannon. It was held that the carrier was 


ot liable, as it had no reason to anticipate any 


langers to its passengers from such a source. 


The opinion states, ‘‘ Nor it bound to 
stop its car and investigate for the purpose of 


was 


seeing whether the cannon was properly loaded 
or pointed. The firing had been going on all day, 
and in the absence of any indication to the con- 
trary, defendant had a right to assume that it 
was not a hostile demonstration against travelers 
on the highway, but a simple ebullition of patri- 
otic emotion To require a street railway 
corporation to have a general oversight of the 
details of such exhibitions along the line of the 
highway on the anniversary of the Declaration of 
Independence, would be unreasonable. Such 
care would be inconsistent with the proper trans- 
action of the business.”’ 

In conclusion the court states that the case 
widely differs from those where the carrier has 
reason to anticipate dangers from a crowd of 
rioters or other outside parties or causes. 


| 


INSURANCE. (Beneficiaries — Widow.) Miss. — 
In Grand Lodge, K. P. of North and South 
America and Europe, Asia and Africa v. Smith, 42 
So., 89, it is held that where insured was coerced 
into a marriage, and never thereafter cohabitated 
or visited with his pretended wife, she was not 
his widow within the spirit and terms of an 
insurance certificate, payable to his widow. The 
court limits its determination of the lady’s status 
to the money claim in suit and points out that 
authorities on collateral attack on a marriage are 
not in point. 

This decision does not lay down any rules for 
the construction of policies of insurance or of cer- 
tificates or by laws in mutual benefit associations. 


| Nor does it in any degree open the door to let in 
| evidence that the assured, when he made the 


insurance payable to his widow, meant any other 
person than his real legal widow. The question 
before the court was not as to the intention of 


| the deceased, but was solely the dry legal question 


of who was in law the man’s widow. And the 
determination was simply that the pretended mar- 
riage in this case was under such strenuous duress 
(since ‘‘every movement at it and preceding it 
was under the coercion of pistols and bludgeons ’’) 
that it was in reality void, and could be treated asa 
nullity by a court of equity even in a wholly col- 
lateral proceeding. It has been held that under 
by-laws of a mutual benefit association provid- 


| ing that the proceeds of a member’s certificate 


would be paid to his widow, the legal widow is 


| entitled to the benefit, and no extrinsic evidence 


is admissible to show that another woman, with 
whom the member had gone through a mar- 
riage ceremony and cohabited for a long time 
prior to his death, was intended as the bene- 
ficiary, and this was so even though the date of 


| his membership was after he had left his real 


wife and was living with the other woman. 
(Cooley, Briefs on Insurance, Vol. iv, page 3735, 
citing Bolton v. Bolton, 73 Me. 299.) The prin- 
cipal case is in no way contrary to the rule so laid 
down. B.S. ¢. 
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INSURANCE. (Evidence — Declarations.) 
Penn. —In Nophsker v. Supreme Council of 
Royal Arcanum, 64 Atlantic, 788, it is held that 
in an action on a life policy defended on the 
ground of false representations by the insured as 
to his health, it is competent to show declarations 
made by him prior to the date of the policy, as 
suffering from a disease, where he denied ever 
having had such a disease in his application for 
the policy. 

In the lower court the offer of such evidence was 
excluded. Counsel for plaintiff cited in support 
of the ruling certain New York cases, but the 
Supreme Court points out that such decisions were 
afterwards overruled and distinguished by the 
New York Court of Appeals in Swift v. Mass. 
Mut. Life Ins. Co., 63 N. Y. 186, 20 Am. Rep. 
522, where it was held that in an action on a 
policy of life insurance, ‘‘ evidence of declarations 
made to third parties by the insured at a time 
prior to and not remote from his examination and 
in connection with facts or acts exhibiting his 
then state of health, is competent on the question 
as to the truthfulness of statements made by him 
to the examining physician as to his knowledge 
that he had or had not had a certain disease or 
symptoms of it.”’ 


This case follows a proper distinction, originally 
made clear in the New York case cited; there are 
however later cases, e.g. Smith v. N. B. Society, 
123 N. Y. 85,25 N. E. 197; Towne v. Towne, 191 
Ill. 478, 61 N. E. 426. But the important modern 
question in the use of such declarations is usually in 
their aspect as admissions of a party or predeces- 
sor in interest. In this aspect the recent article 


| cluded because not made to a physician. 





| 


of Mr. A. M. Kales, 6 Columbia Law Review, 509, | 


exhaustively considers them; and the statements 


of principle made in 2 Wigmore on Evidence, | 


§ 1081, should be regarded as modified to meet 
the conclusions of that article. (2S Ss 


From the court’s reliance upon Swift v. Mass. 
Ins. Co. supra, it seems that an important distinc- 
tion was overlooked. In Swift v. Co., the state- 
ments of the insured that he was ill, were offered 
not to prove the illness but to prove knowledge 
on his part of the illness which was otherwise 
shown to exist. This knowledge was material 
since the insured in his application had not as- 
serted health positively, but simply his belief that 
he was well. 19 Am. and Eng. Ency. Law (2d ed.) 
62. But in Nophsker v. Royal Arcanum the 
statements were used to show the disease; knowl- 
edge was immaterial as health was warranted. 
Thus in the Swift Case the declaration’ were ad- 
missible under the exception to the heursay rule 
permitting the use of statements evidencing a 








state of mind. Wigmore, Evidence, §1725 et seq. 
In the Nophsker case the declarations were ad- 
missible as statements of present physical condi- 
tion. Wigmore, Evidence, §1718 et seq. But by 
a minority view, prevailing in New York, the 
statements in the Nophsker case would be ex- 
Roche v. 
Co., 105 N. Y. 294; Wigmore, Evidence, §1719. 
That such is the law in New York is not at all 
inconsistent with the Swift case, where a different 
exception to the hearsay rule was involved. But 
it shows that the Pennsylvania court failed to dis- 
criminate the two exceptions, and also that the New 
York law upon which the Pennsylvania court placed 
reliance was and is squarely against its decision. 
But in unconsciously repudiating the New York 
rule, and following the orthodox and more liberal 
view, judicial intuition seems to have led the Penn 
sylvania court aright. C. B. Whittier. 


INSURANCE. (Estoppel — Conduct of Agent.) 
Iowa. — Another case concerning the extent to 
which an insurance company is bound by the acts 
and representations of an agent is that of Kimbro 
v. New York Life Insurance Company, 108 N. W. 
1025. The facts showed that the insured made 
application through the local agent, 
giving him a note for the premium, the policy 


insurer’s 


applied for being of a form or class’ known as an 
‘accumulation policy,’ but that the company, 
moved by something appearing in the application 
or the medical examiner’s report, failed to act 
immediately on the application and wrote to the 
medical examiner asking that”a closer investiga- 
tion be made as to the applicant’s habits respect- 
ing the use of intoxicants. At length the home 
office decided not to*issue the policy applied for, 
but executed another form of contract known as 


an “adjustable accumulation policy,’”’ insuring 


the applicant’s life subject to the condition that 


if he died within a specified term of years the com- 
pany’s liability should be limited to a certain 
sum, less than the the Such 
policy, executed in due form, was forwarded to 
the agent, accompanied by a letter calling his 
attention to the change andYdirecting him to 
submit the policy to the applicant with proper 
explanations. Thereupon the wrote the 
applicant that the policy had arrivedi}and that 
he would call and deliver it, and in a postscript 
he added, ‘‘ I was afraid for a little while owing to 
a great deal of inspection being made that you 
might be rejected, but am glad to say that the 
policy is here.”” Before maturity of the note, and 
before acquiring any knowledge of the facts in 
regard to the policy, the insured died. Three 
the death of the applicant the 


face of policy. 


agent 


days before 
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insurer’s branch office in the state, learning of the 
situation, directed the agent to return the policy 
and subsequently informed the home office of 
insured’s death and the home office gave directions 
to have the local agent mark the notes “‘ canceled ”’ 
and return them to the administrator. The local 
agent then wrote the applicant’s widow, who was 
the beneficiary, stating that deceased had applied 
for insurance and gave a note, but that the com- 
pany having declined the application, the notes 
were returned. Under these facts the court held 
that the company was liable on the policy under 


the principle of estoppel, and in reaching this 


conclusion it is said, ‘‘ the agent’s hand was the 
company’s hand, his office was its office, and his 
promises and assurances the promises and assur- 
ances of his principal notwithstanding any undis- 
losed instructions or limitations existing in his 
contract of employment.” 
Stone 


Reference is made to 
58 Pac. 986, and Inter- 
; Fed, 82, 27 C. C. 


Ins. Co. v. (Kan.), 


national Trust Co. v. Ins. Co., 7 


A. 608, 


MUNICIPAL CORPORATIONS. (Nuisance.) 
Iowa. —In Wheeler v. City of Ft. Dodge, 108 N. 
W , 1057, a city is held liable for personal injuries 
to a pedestrian which arose under an unusual state 
of facts. 

Preparatory to a celebration of the Fourth of 
July, the city council by resolution granted an 
organization known as the ‘‘ Commercial Club 
the privilege of the streets, and pursuant to such 
authority the Club induced a 
manager of entertainments to visit the city with 
one of his exhibitions, and his coming and the 
by a young woman under 


19 
Commercial 


” 


proposed “ slide for life 
his management, were advertised as one of the 
attractions of the celebration. A wire on which 
the performance was to be executed was erected 
early in the day or during the evening of the 
previous day, stretching from the roof of the 
court house, which stood flush with the sidewalk, 
downward, and outward the street 
where it was fastened near the ground to a tele- 
phone pole. 

The apparatus was erected and was seen by 


and across 


various members of the council and other city 
officers, and, as a crowd gathered to witness the 
performance, police officers guarded the street 
under the rope, in an attempt to keep the carriage- 
vay clear, but no attempt was made to rope off 
any part of the sidewalk beneath the slide, nor was 
the public excluded therefrom. 

In order to make the slide, the performer was 
attached to the wire by a harness which was 
placed about her body and from which a strap 
was attached to a pulley running loose along the 


wire. At the appointed time a large crowd had 


| 


65 
assembled, and by reason of some defect in the 
harness the performer fell, fatally injuring her- 
self, and striking and injuring a pedestrian. It 
was shown that plaintiff did not know of the 
proposed slide, and was injured while standing on 
the sidewalk beneath the wire. It was held that 
the wire under the circumstances constituted a 
nuisance, and that the city having permitted the 
street to be obstructed, was chargeable with 
notice of the nuisance, and, in legal effect, the 
creator thereof. 
In support of the principle, the court cites, 
19 N. W. 730, 50 
Am. Rep. 564, where a city was held liable for 
injury to a traveler on the sidewalk by the fall 
of an awning which projected into the street space 


Bohen v. Waseca, 32 Minn. 176 


i’) 


from an abutting building, and also Hume vw. 
Mayor, 74 N. Y. 264, and, Drake v. Lowell, 13 
Metc. 


A somewhat similar 


(Mass.), 292 
the 
346, 


case referred to in 
Smith (Va.) 43 S. E. 
where the city acting by its council, 

permit certain streets to be occupied by structures 
of various kinds for the use of a street fair, and as 
a part of the entertainment a walk ”’ was 
performed upon a platform surrounded by a rail- 

r 


opinion is Richmond v. 
assumed to 


‘cake 


““ 


classic 
pressed 


ing. The crowd gathered to view the 
performance,”’ filled the and 
against the railing, which broke, injuring plaintiff, 
and in holding the city liable the court says, ‘‘ It 
was the. duty of the city to abate the nuisance, and 
the 
cannot be less than the sin of omission in failing 
to discharge its duty.”’ 


sidewalk 


sin of permission in granting the permit 


A contention that the conclusion reached by 
the court was inconsistent with a former decision, 
Ball v. Woodbine, 61 Iowa, 83, 15 N. W. 846, 47 
Am. Rep. 805, where a city was held not liable 
for the act of its officers in discharging fire works 
prevent such discharge, whereby 


plaintiff was injured, is held untenable, the essence 


or failing to 


of the complaint in such case having been either 
the personal misconduct of certain persons who 
happened to be officers, or the failure of such 
officers to properly police the city, while in the 
case at bar the cause of action was a nuisance 
created and existing in the streets by the act of 
the city in violation of its duty to keep the streets 
free from nuisances. 

As bearing on the general question as to the 
liability of the city under the circumstances, 
reference is made to Grove v. Ft. Wayne, 45 Ind. 
429, 15 Am. Rep. Hughes v Fon Du Lac 
(Wis.) 41 N. W. 408; Wells v. Brooklyn (Sup.) 
41 N. Y. Supp. 143; Wood on Nuisance, § 472; 
Champlin v. Village of Penn Yan, 34 Hun (N. Y.) 
33; Wilbert v. Sheboygan (Wis.) 99 N. W. 33132 


262; 
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Dillon’s Mun. Corp. 660, and note; Arthur vw. 
Cohoes, 9 N. Y. Supp. (Sup.) 160; Young vw. 
Rothrock, 121 lowa, 588, 96 N. W. 1105; Langan 
v. Atchison, 35 Kan. 318, 11 Pac. 38, 57 Am. Rep. 
165; Hart v. Board (N. J. Sup.) 29 Atl. 490; Speir 
v. Brooklyn (N. Y.) 34 N. E. 727, 21 L. R. A. 641, 
36 Am. St. Rep. 664; Landau v. N. Y. (N. Y.) 72 
N. E. 631; Thomas on Neg. p. 996; Larson v. 
Grand Forks (Dak.) 19 N. W. 416; Thompson 
on Negligence, § 1234; Wynn v. Yonkers, 80 App. 
Div 217, 80 N. Y Supp. 257; State v. Berdetta, 
73 Ind. 185, 38 Am Rep. 117; Baltimore v. Marriott 
9 Md. 160; Fort Worth v. Crawford, 74 Tex. 404, 
12 S. W. 52, 15 Am. St. Rep. 840; Harper w. 
Milwaukee, 30 Wis. 365. 


RAILROADS. (Injuries to Licensee.) Iowa. — 
The rule that even as to a licensee known to 
be on railroad property, or whose presence may 
reasonably be expected, the company owes a 
duty to avoid acts of negligence affirmative and 
active in character, and that a licensee is one who 
goes upon the grounds or tracks for purposes 
other than transportation, by permission express 
or implied, is applied in Croft v. Chicago, R. I. & 
P. Ry. Company, 108 N. W. 1053, where it is held 
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homes of the members after school hours, and 
with parental consent. The trial court denied 
plaintiff’s right to an injunction, and on appeal, 
the Supreme Court, after reviewing the facts, cites 
Ballingers Ann. Codes & Sta. §§ 2334, 2339, and 
2362, providing in substance, that pupils shall 


| comply with the regulations established for the 
| government of the schools and submit to the 


authority of teachers, and authorizing school 
directors to adopt and enforce such regulations as 
may be deemed essential to the well-being of the 
school; and holds that the school board had not 
exceeded its lawful authority. The argument of 
plaintiff emphasized the fact that the meetings 
were held after school hours and at the homes 


| of the members, but the court said: ‘‘ The board 


that where the wife of a station agent was accus- | 
| of Indiana held that the officers and trustees of 


tomed to assist her husband with the work in 
the station office, which was known to the officers 
of the road in charge of the division and not 


objected to by them, she was a licensee and the 


road liable for injuries to her while in the office, 
owing to a derailment of a train, caused by run- 
ning it at a dangerous speed over a defective track 
near the station. 

As to what permission is sufficient to constitute 
one a licensee, the court cites, Murphy v. Railway, 
38 Iowa, 539; Kay v. Railway, 65 Pa. 269, 3 Am. 
Rep. 628; Berry v. Railway, 124 Mo. 223, 25 S. W. 
229. 

SCHOOLS AND SCHOOL DISTRICTS. (Rea- 
sonableness of Regulations.) Wash. — The trou- 
bles of a {thigh school secret fraternity were 
brought before the Supreme Court of Washington 
in Wayland v. Board of School Directors of Dis- 
trict No. 1 of Seattle, 86 Pac. 642. The school 


| shall not meet at the various homes, 


has not invaded the homes of any pupils, nor have 
they sought to interfere with parental custody or 
control, and has not said that these fraternities 
nor have 
they attempted to control students out of school 
hours . . . and it would be difficult to confer a 
broader discretionary power than that conferred 
by the statutes. State ex rel. Stallard v. White, 
82 Ind. 278, 42 Am. Rep. 496, is referred to as the 
only case mentioned, seeming to be related to the 
questions involved, in which the Supreme Court 


Purdue University, a state institution, could not 
require an applicant, otherwise qualified, to sign 
a pledge relative to membership in Greek frater- 
nities as a condition precedent to his admission 
as a student, and it is held that such case did not 
support the contentions of plaintiff, inasmuch as 
members of the ‘‘ Gamma Eta Kappa ”’ fraternity 
had not been refused admission to the high 
school, but the authorities had merely endeavored 
to exercise governmental control. The court 
employs a quotation from State ex rel. Stallard v. 
White, where it is said: ‘‘ The admission of students 
in a public educational institution is one thing, 
and the government and control of students after 
they are admitted, and have become subject to 


| the rules of the institution, is another thing.” 


board being opposed to secret fraternities, enacted | 


a rule that all students who should thereafter 
become members of any high school fraternity 
should be denied all the privileges of the high 
school except those of the class room. Plaintiff, 
together with other students, subsequently joined 
a secret fraternity, known as the Gamma Eta 
Kappa, and the board in the enforcement of the 
rule denied such students participation in athletic, 
literary, military, and similar school organizations. 
The meetings of the fraternity were held at the 





TORTS. (Libel — Practice.) Mass. —A case 
showing the burden upon one slandered in a 
foreign tongue is illustrated by Romano v. Devito, 
78 N. E. 105. The original declaration in the 
case was in the English language, and it appeared 
that the words spoken were in the Italian language. 
The court then suggested that if that were so,e 
there was a variance, whereupon plaintiff was 
permitted to amend by setting forth in Italian 
the words spoken and he then rested. Counsel 
for defendant then asked for a ruling that there 
was no evidence that the foreign words set forth 
in the declaration were spoken by the defendant, 
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and further, that there was no evidence as to the 
meaning of the foreign words. A verdict was 
returned for the defendant and on appeal the 
Supreme Court says: ‘‘ There is no doubt that 
vhen libelous words are written in a foreign 
language they should be set out in that language 
and translation given, and it is also necessary 
to prove that the translation of the foreign words 
in the declaration is correct.’’ In support of 
these principles the following cases are cited: 
Hickley v. Grosjean, 6 Blackf. (Ind.) 351; Worm- 
outh v. Cramer, 3 Wend. (N. Y.) 394; Keenholtz 
v. Becker, 3 Denio (N. Y.) 346. 


TRADE UNIONS. (Strikes.) Mass. — Another 
case involving the rights of organized labor is 
Pickett v. Walsh, 78 N. E. 753. The facts as 
gathered from the opinion show that bricklayers’ 
and masons’ unions in the city of Boston and 
vicinity adopted a rule that no bricklayer or mason 
should work for any firm or contractor who 
would not employ bricklayers or masons to do 
the pointing of brick, terra--cotta, and stone 
masonry, the trade of brick and stone pointing 
being one which in the neighborhood of the city 
of Boston had been carried on to some extent as 
a separate trade for about one hundred years, and 
there being at the time of the adoption of the 
rule in question about forty-five men engaged in 
that trade in the city and vicinity. As shown by 
the evidence, the trade of a brick or stone pointer 
consists in going over a building (generally when 
it is first erected) to clean it and to put a finish on 
the mortar of the joints. After the adoption of 
the rule, the unions ordered a strike on a building 
being erected by contractors who were having the 
pointing done by pointers instead of by brick- 
layers or masons, and caused a strike on a building 
which was being erected by general contractors 
because on another building which was being 
erected by such contractors the pointing was 
being done by one other than a member of the 
unions, under a contract between such person 
and the owner of the building. Several pointers 
then sued to enjoin the officers of the unions from 
conspiring to interfere with plaintiffs in pursuing 
their trade, and it was held that the unions might 
lawfully compete for the additional work of 
pointing the buildings in the exercise of their 
right of competition and might lawfully refuse to 
lay brick and stone unless given the work of 
pointing, though the contractors might prefer 
to give the work to regular pointers, and though 
the effect of complying with the demands of the 
unions apparently operated to destroy the pointers’ 
business; but it was further held that the unions 
could not legally strike merely because the con- 
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tractors were working on a building on which 
work was being done by non-union pointers 
employed by the owners of the building, inas- 
much as the organized laborers’ right of coercion 
is limited to strikes on persons with whom the 
organization has a trade dispute. At the com- 
mencement of the discussion as to the first point 
this right of one or more citizens to pursue his or 
their calling as he or they see fit is said to be 
limited by the existence of the same right in all 
other citizens. Another general principle is 
stated to the effect that the result of the power of 
coercion on the part of a combination of individ- 
uals is that what is lawful for an individual is not 
the test of what is lawful for a combination of 
individuals, or, in other words, that there are 
things which it is lawful for an individual to do 
which it is not lawful for a combination of indi- 
viduals to do, and reference is made to the case 
put in Allen v. Flood (1898) A. C. 1, 165, of a 
butler refusing to renew a contract of services 
because the cook was personally distasteful to 
him, whereupon, in order to secure the services 
of the butler, the master refrains from reéngaging 
the cook, whose term of service also had expired 
and in this connection it is said: ‘‘ We have no 
doubt that it is within the legal rights of a single 
person to refuse to work with another for the 
reason that the other person is distasteful to him, 
or for any other reason, however arbitrary. But 
it is established in this commonwealth that it is 
not legal for an employer to agree with a union to 
discharge a non-union workman for an arbitrary 
cause at the request of the union.’”’ The court 
then proceeds to the question as to whether the 
unions had a right to refuse to lay bricks or 
stone where the pointing of the materials laid by 
the union is given to others, and it is considered 
that the effect of such position on the part of the 
union is to demand all the work or none. In 
sustaining the right of the unions in such respect, 
the court says: ‘“‘So far as the labor unions are 
concerned the contractors can employ pointers 
if they choose, but if the contractors choose to 
give the work of pointing the bricks and stones to 
others, the unions take the stand that the con- 
tractors will have to get some one else to lay 
them. The effect of this in the case at bar appears 
to be that the contractors are forced against their 
will to give the work of pointing to the masons 
and bricklayers. But the fact that the con- 
tractors are forced to do what they do not want 
to do is not decisive of the legality of the labor 
unions’ acts. That is true wherever a strike is 
successful. . . . Further, the effect of complying 
with the labor unions’ demands apparently will 
be the destruction of the plaintiff’s business. It 
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is then considered that the fact that the business 
of plaintiff was destroyed by the acts of defen- 
dants is not decisive of the illegality of them, and 
reference is made to Martell v. White, 185 Mass. 
255, 69 N. E. 1085, 64 L. R. A. 260, ro2 Am. St. 
Rep. 341, where it was said in regard to the right 
of a citizen to pursue his business without inter- 
ference by a combination to destroy it that, 
speaking generally, competition in business is to 
be permitted, although frequently disastrous to 
those engaged in‘it. ‘“‘It is always selfish, often 
sharp, and sometimes deadly.”’ As concerns the 
strike of the union bricklayers and stone masons 
employed by the contractor on other buildings 
because the contractor was doing work on a build- 
ing on which work was being done by pointers 
employed by the owners thereof, it is held that 
such strike was unlawful, in that it contained an 
element similar to a sympathetic strike, a boycott, 
and a blacklisting, namely: “It is a refusal to 
work for A, with whom the strikers have no dis- 
pute, because A works for B with whom the 


strikers have a dispute, for the purpose of forcing 
A to force B to yield to the strikers’ demands. 

. It is a combination by the union to obtain 
a decision in their favor by forcing third persons 
who have no interest in the dispute to force the 
employer to decide the dispute in the unions’ 
favor.” 


The conclusion is then reached that 





such a strike is not a justifiable interference with 
the right of the pointers to pursue their calling, 
and that the right of organized labor to coerce 
is limited to strikes on persons with whom the 
organization has a trade dispute, and the court 
remarks that only two cases to the contrary have 


been cited, namely, Bohn Mfg. Co. v. Hollis, 54 
Minn. 232, 55 N: W. 119, 21 L. R. A. 337, 40 Am. 
St. Rep. 319, and Clothing Co. v. Watson, 168 
Mo. 133, 67 S. W. 391, 56 L. R. A. 951, 90 Am. 
St. Rep. 440, and that the first was overruled in 
Gray v. Building Trades Council, 91 Minn. 171, 
97 N. W. 663, 632 R. A. 753, 103 Am. St. Rep. 477. 
The conclusion reached is supported by a large 
number of authorities, including My Maryland 
Lodge v. Adt, 100 Md. 238, 59 Atl. 721, 68 L. R. 
A. 752; Gray v. Building Trades Council, 91 Minn. 
171, 97 N. W. 663, 63 L. R. A. 753, 103 Am. St. 
Hinchliff (Ill.) 76 N. E. 


Beck v. Railway 


Rep. 477; Purington v. 

47, 2 L. R. A. (N.S.) 
Teamsters’ Protective Union, 118 Mich. 497, 77 
N. W. 13, 42 L. R. A. 407, 74 Am. St. Rep. 421; 
Crump v. Commonwealth, 84 Va. 927, 6 S. E. 620, 
to Am. St. Rep. 895; State v. Glidden, 55 Conn. 
46, 8 Atl. 890, 3 Am. St. Rep. 23; Purvis v. United 
Brotherhood of Carpenters (Pa.) 63 Atl. 58 
Gatzow v. Buening, 106 Wis. 1, 81 N. W. 1 
49 L. R. A. 475, 80 Am. St. Rep. 1; Barr v. 
Trades Council, 53 N. J. Eq. 101, 30 Atl. 881. 
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COURT-HOUSE HUMOR 
By Ben WINSLOW 


O* does not expect to find humor of a 

mirth provoking quality within the 
somber walls of a court-house where only the 
most serious business is transacted. For this 
reason the spontaneous flashes of wit that 
occasionally come to brighten the dismal 
proceedings of the criminal courts or the 
monotonous routine of the civil courts are 
more striking than any other class. Because 
of the surroundings and its unexpectedness, 
the court-house bon mot is more laughable 
than the jest of the stage or street. 


Court-house humor is, for the most part, | 


supplied by nervous defendants or witnesses 
for or against him, and, as the following 
collection will show, the quick-witted son of 
Erin supplies his share. 

The excellent work of a very successful 
criminal lawyer secured the complete ex- 
oneration of a man who had been arrested 
for stealing a pair of trousers, and he was 
told to step out of the dock. The prisoner 
did not stir. Again he was told to step out, 
but he did not move. His counsel went 
over to him and asked: 

“Why don’t you step out, you’ve been 
acquitted?”’ 

“T can’t,” he replied in a stage whisper 
that was heard throughout the court-room, 
‘the owner of the pants is out there and I’ve 
got ’em on.” 


An Irishman, whose name is not material, 
brought suit for damages against his em- 
ployer. The employee, while performing 
his duties, had been kicked by one of the 
animals belonging to the employer. 

“Were you careful in attending the 
animal?” asked the defending counsel. 

“Yes, sir,” replied the witness. 

“And you didn’t prod him on the legs 
with the fork?” 








“No, em.” 

“Or excite him in any way?” 

‘*'No, sir.’”’ 

“Then, sir,” asked the lawyer, “‘what 
reason can you give for him having kicked 
you?” 

‘Because he was a mule, sir,’ 
the witness. 


responded 


A bicycle policeman of the same national- 
ity appeared against a man he had arrested 
for fast riding. 

‘““How fast was he going?” asked the 
judge. 

‘Pretty fast,’ answered the policeman. 

‘‘ As fast as aman can run?”’ 

‘““Yis, your honor, he was going as fast as 
two min can run.” 


An Irishman was arraigned before a 
police court judge on a charge of assault 
and battery. 

‘Are you guilty or not guilty?’’ asked the 
clerk, when he finished reading the charge, 
to which the prisoner replied: 

‘How the devil can I tell until I hear the 
evidence?”’ 

Patrick O’Rourke, a familiar character 
who was known to practically everyone in 
his town, had occasion to appear before a 
police magistrate to answer a charge of 
larceny. After hearing the testimony of two 
witnesses who said they saw Pat take the 
goods, the magistrate said: 

“Well Pat, I think you are guilty.” 

“And phat makes you think that?’’ 
asked Pat. 

‘‘These two men who say they saw you 
take the goods.” 

‘And is that all?’ asked Pat, in surprise. 
‘Why mon, I can bring two hundred min 
who willswear they didn’tsee me take them.” 


A homeless, friendless, and moneyless 
tramp had been arrested for burglary. 
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When he was arraigned before a magistrate, 
he was told that he might select counsel 
from the five lawyers present, at the expense 


of the county. The tramp looked at the | 
five lawyers and then, turning to the judge, | 


said: 
“Your honor, I guess I might as well plead 
guilty.” 


General Gilmore Marston, a once famous | 


New Hampshire lawyer, is credited with 


having furnished this excellent bit of court- | 


house humor. 


During the trial of a civil suit, one of a | 


firm of three lawyers took exception to the 


ruling of the judge on a motion that had | 
been denied. He remonstrated with such | 


force and persistence that he was fined ten 
dollars for contempt of court. Another of 
the firm took up the objection with the 
result that he too was fined ten dollars. 
The senior member of the firm stepped into 


the breach and attempted to alter the court’s | 


views, and a similar fine was imposed upon 
him, 


General Marston, who had been an atten- | 


tive listener during the trial, rose from his 
seat and advanced to the clerk’s desk. From 
his pocket he took a large roll of bills and 


pealing off two ten dollars notes, laid them | 


on the clerk’s desk. 

“May I ask what that is for?” said the 
judge. 

“T want you to distinctly understand,” 
said General Marston, ‘‘that I have twice as 
much contempt for this damn court as any 
one here, and I’m paying for it.”’ 


Corporation Lawyers. — ‘‘ Horse-thief ’’ has 


for the present been superseded as a term of | 
opprobrium by “corporation lawyer.” It is | 


not actionable yet to call a citizen a corpora- 
tion lawyer, but it is felt — even the President 


feels it — that it is a very hard name to give | 


him. All existing lawyers may be classified in 


two groups: those whose practice includes work 


for corporations and those whose practice 
doesn’t. Most of the ablest and best lawyers 
are included in the former group, which also 


| includes, no doubt, some who are able but not 
| so good. 

The lawyers, since the foundation of our 
government, have given the country a large 
| proportion of its political leaders. Un- 
| doubtedly they will continue to do so, but for 
| the present the fact that the ablest of them 

work for corporations has considerably affected 
| their availability as political guides. We do 
not see that the abatement of their political 
influence or eligibility for office has as yet re- 
| sulted in any marked advantage to the State. 
| Mr. Roosevelt is not a lawyer, but there are 
those who consider that he would not be any 
| less a useful President if his mind had been 
fed a bit on law while it was still growing. 
| Mr. Odell is not a lawyer, nor Mr. McCarren, 
nor Mr. Fingy Conners, nor Mr. Murphy, nor 
Mr. Hearst. We bet, though, that five law- 
yers could easily be found in New York state 
(and corporation lawyers at that) in whose 
hands political leadership and office could be 
entrusted just as safely as to the five patriots 
mentioned. 

Much might be said in favor of excluding 
men in active business from office, and even 
of depriving them of the right to vote, on the 
ground that their business interests made it 
impossible for them to form impartial judg- 
| ments of what course would best promote the 
| public welfare. There is far less reason for 
prejudice against lawyers in public life, for an 
honest lawyer when he takes office takes the 
people for his client, and the more he knows by 
previous experience about corporations the 
better qualified he is to represent the people 
when their interests and the interests of cor- 
porations clash. — Life. 





Thoughtful of Him. — ‘‘ Did ye get damages 
| fer being in that railway accident, Bill? ” 

‘“‘ Sure; fifty dollars for me and fifty fer the 
missus.” 
| ‘The missus? I didn’t hear she was hurt.” 
| ‘‘She wasn’t; but I had the presence o’ 
| mind to fetch her one on the head with me 
| foot.’”” — Harper’s Weekly. 
|  Tactful Eloquence. — A certain rather im- 
| pulsive and hasty spoken lawyer was defend- 
| ing a man before a jury in an assault case, 
| wherein the defendant had severely beaten 
| his prosecutor. The defense was that he had 
| extreme provocation in that the latter hag 








VIIM 





THE LIGHTER SIDE 








vilely abused and insulted the accused in a 


manner no manly person could endure. The 
eloquent advocate concluded: ‘‘ Now, gentle- 
men, let me say that my client was resenting a 
gross insult. You, Mr. O’Brien (pointing to 
an Irish juror), suppose I had some words 
with you and called you a d—n dirty Irish 
blackguard; wouldn’t you resent it? And you, 
Mr. Walton (addressing an extremely bald- 
headed juror), suppose I shook my fist in your 
face and called you a dirty old bald-headed 
blackguard; wouldn’t you try to whip me? 
And you, Mr. Wagner (pointing to a German 
sitting next), suppose I had called you a fat 
old Dutch blackguard; wouldn’t you knock me 
down? In short, gentlemen, suppose 1 were 
to quarrel with any one of you and were to 
call you the particular kind of a blackguard 
that you are, wouldn’t you assert your man- 
hood and thrash me soundly? Of course you 
would.” 

The New England Calf. — In a new volume 
of the American Criminal Reports, now in the 
hands of the printer, Mr. John F. Geeting 
makes an editorial criticism on the practice 
of courts in blindly following precedents, in 
which he reproduces the following poem: 


One day through the primeval wood, 

A calf walked home, as good calves should; 
But made a trail all bent askew, 

A crooked trail as all calves do. 


Since then two hundred years have fled, 
And, I infer, the calf is dead. 

And from that day o’er hill and glade 
Through those old woods a path was made; 
And many men wound in and out, 

And dodged, and turned, and bent about 
And uttered words of righteous wrath 
Because ’twas such a crooked path. 


This forest path became a lane, 

That bent, and turned, and turned again; 
This crooked lane became a road, 

Where many a poor horse with his load 
Toiled on beneath the burning sun, 

And traveled some three miles in one, 
And thus, a century and a half 

They trod in the footsteps of that calf. 


The years passed on in swiftness fleet, 
The road became a village street; 














And this, before men were aware, 

A city’s crowded thoroughfare. 

And soon the central street was this 
Of a renowned metropolis. 

And men two centuries and a half 
Trod in the footsteps of that calf. 


Each day a hundred thousand rout 
Followed the zigzag calf about; 

And o’er this crooked journey went 
The traffic of a continent. 

A hundred thousand men were led 
By one calf near three centuries dead, 
They followed still his crooked way, 
And lost one hundred years a day; 
For such reverence is lent 

To well established precedent. 


Men are prone to go it blind 

Along the calf paths of the mind, 

And work away from sun to sun 

To do what other men have done, 
They follow in the beaten track, 

And out, and in, and forth, and back, 
And still their devious course pursue, 
To keep the path that others do. 

But how the wise old wood gods laugh 
Who saw the first primeval calf; 

Ah! many things this tale might teach, 
But I am not ordained to preach. 


Patient. — Two prisoners were convicted of 
a capital offense before an English judge; and 
when the judge came to pronounce sentence 
he very magnanimously announced that the 
prisoners could select the kind of trees upon 
which to hang. One of the prisoners was an 
Englishman. He replied that he preferred 
‘“* The sturdy oak — emblematic of the strength 
and solidity of England.” The other was an 
Irishman. He was asked what tree he would 
select; and his reply was, ‘“‘ The hookleberry 
bush.” ‘ That’s not tall enough,” replied 
the judge. ‘* Well, in faith,” said Pat, ‘ O7’ill 
wait ointil it grows taller thin.” 

Long Life. — A Cleveland subscriber thought 
the following statistics gleaned from one of his 
cases worth preserving, as showing that the 
practice of law is conductive to long life. How 
lucrative it may be is another question, but 
that lawyers are long-lived seems established 
by it. 
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It was a case appealed from the Probate 
Court, pending eleven years, which was called 
for trial, two lawyers on behalf of the execu- 
tor and three lawyers on the other side. 
Some one speaking about age, I took the ages 
of each one, also their weights, as follows: 





Weight 
Years. in Pounds, 
| Ao: eee 69 196 
Wee een es 75 240 
BG Sa secscses 7 155’ 
a ee ee eet 69 235 
MOM onc eewsien 66 170 
TORRE cciss os 357 996 
Average age and weight: 712 199+ 


The executor, also a lawyer, was not present 
in court but his age is 82 years, making an 
average age for the six lawyers concerned 73} 
years. 


An Epitaph. — ‘‘ Stern death has cast into | 


abeyance here 
A most renowned conveyancer; 
Then lightly on his head be laid 
The sod that he so oft conveyed. 
In certain faith and hope he sure is, 
His soul, like a scintilla juris, 
In nubibus expectant lies, 
To raise a freehold in the skies.” 


Smell Paid for in Sound. — Jean Libau was 
an old French cook who in his wanderings 
stumbled upon a prosperous Maine town, and 
decided to set up business in an old roadhouse 
which had been vacant for several months. 
The Frenchman met with marked success; but, 
being of a rather miserly disposition, he was 
much annoyed by a very eccentric and also 
saving neighbor who lived about a mile 
away. This man had formed a habit of com- 
ing down twice a day to catch the spicy and 
wholesome odors wafted from Jean’s kitchen, 
and for many months he claimed they kept 
him thriving and hearty. 








This bothered Jean greatly, and he brought 
the matter before the court. When the case 
came up for trial, the judge inquired of the 
defendant the amount of cash he had on his 
person, and on receiving the reply, ‘‘ A half, 
a quarter, and a dime,’’ requested that it be 
handed over to him. 

After jingling the coin loudly in his hand for 
a moment, his honor asked the plaintiff 
whether, in his opinion, he had received 
justice, and the cook answered that he had 
not. 

‘ Well,” said the judge, “‘ he smelled your 
dinner, and you’ve heard the chink of his 
money, and that is the nearest I can come to 
what is popularly known as the square deal in 
this case.’? — Boston Herald. 


Perfect Legal Proof. — ‘‘ John, I’ve lost our 
marriage certificate.”’ 

‘“Oh, never mind; any of those receipted 
millinery bills will prove the ceremony.” — 


Judy. 


The Other Way Round.—JIn a trolley 
accident in New England an Irishman was 
badly hurt. The next day a lawyer called on 
him and asked if he intended to sue the com- 
pany for damages. 

‘* Damages?” said Pat, looking feebly over 
his bandages. ‘‘ Sure, I have thim already. 
I’d loike to sue the railway for repairs, sor, av 
ye’ll take the case.”” — Youth’s Companion. 


All of the Truth, at Least. — Fifty years ago 
there lived in Woodstock, N. H., a man by the 
name of Thomas Booise (or Boise), who was 
noted for his ready wit. 

At one time he was called as a witness on a 
case in court in Plymouth, N.H. After the 
lawyers had fired all sorts of questions at him 
without getting much satisfaction, the judge 
took him in hand. 

“Mr. Booise,” said the judge, ‘‘ have you 
told the whole truth in this matter?” 

“Yes, sir; yes, sir, I have, and I guess just 
a little mite more.’’ — Boston Herald. 
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